Selling off Public Housing:
A Human Rights Analysis of HUD’s New Funding Plan

“Housing is a human right.”
— Department of Housing and Urban Development Secretary, Shaun Donovan

“Everyone has the right to a standard of living adequate for the health and well-being of himself and of
his family, including ... housing ...”
- Article 25, Universal Declaration of Human Rights

Introduction

The Department of Housing and Urban Development’s (HUD) 2011 budget proposal includes an
initiative that would begin the process of project-basing the nation’s public housing stock.
Changing the funding stream of public housing to a project-based voucher system not only
threatens the long-term housing security of public housing residents, but also potentially places
the public ownership of this vital resource into private hands. While we recognize the challenges
HUD faces in securing adequate funding for our affordable housing programs, including the pub-
lic housing program, the current proposal will potentially have long-term, adverse impacts on
public housing communities across the country. We, therefore, oppose the proposal as cur-
rently developed and offer suggestions that would bring HUD’s initiative in closer alignment
with the human right to housing framework.

Overview

HUD’s 2011 budget proposal includes the Transforming Rental Assistance (TRA) Initiative.
Under the proposal, TRA would allocate $350 million for the “first phase of a multi-year initia-
tive to regionalize the Housing Choice Voucher Program and convert public housing to project-
based vouchers.”! HUD’s intention in the first year of TRA is to project-base approximately
280,000 public housing units currently operated, managed and owned by public housing authori-
ties.” As this is the first phase of the initiative, it is near certain that HUD will seek to project-
base additional public housing units.

Public housing and project-based Section 8 rental assistance programs are important corner-
stones to our national housing policy. They are designed to provide decent housing to vulner-
able, low-income communities — both those who have relied on this assistance for many years
and those newly impacted by our current economic downturn. Despite the vital role public hous-
ing has played for seven decades, HUD is attempting to incorporate market-based schemes to a
program that was specifically designed to provide accessible housing to communities that have
been shut out of or have difficulty accessing the private market.



The HUD proposal would allow housing authorities to convert their public housing units into
project-based Section 8 and provide tenants the option of participating in the project-based
voucher program. This theoretically would entail the creation of a new entity, currently unde-
fined, which would be a hybrid of the current project-based voucher program and the project-
based section 8 rental-assistance program.’ This raises many questions and potential dangers, in-
cluding public housing switching from public to private ownership and decreasing the account-
ability mechanisms currently available to residents. While both the public housing and project-
based Section 8 programs play important roles in housing our most vulnerable communities, both
have a separate set of strengths and weaknesses and are not substitutes for each other.

Given the current economic crisis, which for many is a housing crisis, it is important for the
U.S. government to strengthen its commitment to public housing, instead of potentially endan-
gering its long-term sustainability. Consequently, this document outlines the threats implicit
in the HUD proposal and evaluates those threats within a human rights framework.

What is Public Housing?

In the wake of the Great Depression, the U.S. government expressed a commitment to provide
decent shelter and job opportunities for the countless Americans in desperate need of such assis-
tance. From the 1930s to the 1970s, government policy reflected the understanding that access
to safe, decent, and affordable housing is a central component to the basic ability to lead a
healthy and productive life. The nation’s commitment to providing low-income individuals and
families with a home was codified in the U.S. Housing Act of 1937 and exemplified in several
programs, including the nation’s public housing system.

Public housing, as a public good, was created as one means to ensuring access to adequate hous-
ing for those with the greatest need. For the past seventy years, public housing has served as
housing of last resort for families on the brink of economic collapse and devastation, providing
shelter, safety and the basic necessities of life for many communities. Over 1.2 million house-
holds in the United States live in public housing, which translates into approximately 2.3 million
residents living in 3,500 municipalities. Thirty-two percent of public housing residents are eld-
erly, forty-one percent are families with children and thirty-seven percent are disabled.”

What is the Section 8 Program?

Apart from creating the public housing program, the U.S. government has also developed a range
of other programs directed towards creating affordable housing. The largest of these programs,
the Section 8 program, consists of the Housing Choice Voucher Program (HCVP) and Project-
Based Voucher Program. This program provides affordable housing to 1.25 million households.
Project-based Section 8 is based on a direct subsidy of rent, through a contract between the
owner and the local housing authority that administers the HUD program. The subsidy is tied to
a specific property and is time-limited; whereas under HCVP a family that is issued a housing
voucher is responsible for finding a suitable housing unit on the private market where the owner
agrees to rent under the program. A housing subsidy is paid to the landlord directly by the hous-
ing authority on behalf of the participating family.



What are the major differences between the Public Housing
and Section 8 programs under a Human Rights Analysis?

The tables below compare the public housing and Section 8 programs under the human right to
housing framework. In particular, the tables discuss the ways in which these programs fulfill or
violate central components of the human right to housing.” In addition to the central compo-
nents, each program is considered with respect to resident participation and accountability.

Resident Participation

Public Housing

Vs. Section 8
Under Regulation 964, federal rules allow Since Regulation 964 does not apply to Sec-
significant resident participation. In par- tion 8 residents, there are fewer avenues for
ticular, under Regulation 964, public hous- participation available to them.® For instance,
ing residents are empowered to form resi- there is no monetary assistance towards resi-
dent councils and participate directly in the dent organizing in Section 8 units and no
management of their housing develop- rules regarding required recognition of resi-
ment.® While the protections offered by dent councils.
Section 964 should be strengthened, they
offer an opportunity for direct participation Additionally, since these properties are often
that residents have utilized throughout the privately owned, there is less opportunity for
years. residents to directly participate in the man-

agement of these units.
For instance, every three years residents
elect a resident council, which presents
residents’ concerns directly to the housing
authority and works with the housing au-
thority to address these concerns. Pursuant
to federal guidelines, resident councils re-
ceive funding ($25 per year per unit) from
the housing authority and work directly
with the housing authority on many issues,
including directly informing and partici-
pating in the annual plan process through
the Resident Advisory Board.’




Accountability

Public Housing

VS.

Section 8

Public housing developments are owned
by a public agency that is accountable to
the American people. Consequently, resi-
dents and advocates have significant ave-
nues to ensure accountability and seek re-
dress when housing rights violations oc-
cur. As stewards of public property, hous-
ing authorities must follow certain guide-
lines and procedures, including public dis-
closure of their decision-making that im-
pacts residents’ right to housing. Addi-
tionally, residents and advocates can ac-
cess federal decision-makers at HUD when
dialogue with local housing authorities
reaches an impasse.

Project-based Section 8 may be owned by a hous-
ing authority, with HUD field office approval.
However, there is no limitation on ownership.
Consequently, these units are often owned and
operated by private owners who receive subsidies
from the government. As such, owners may be
individual landlords, for-profit or nonprofit corpo-
rations. Under the voucher system, the units are
owned by private landlords.

The absence of direct government control in this
structure of ownership leaves residents without
the government accountability and transparency
afforded to public housing residents. In fact,
given the uncertain ownership status of some
buildings, residents of Section 8 units are some-
times unsure of whom to go to for redress when
issues arise.




Security of Tenure

Public Housing

VS.

Section 8

Term of Residency:

These units must remain as public housing
for 40 years and an additional 20 years if
the development has been modernized or
10 years after the receipt of operating sub-
sidies.’

Eviction Proceedings:

Eviction proceedings for public housing
residents require a formal court appear-
ance. Resident organizations have a role
in selecting the hearing panel or officer."

Disposition and Demolition:

Public housing units are subject to disposi-
tion and demolition restrictions. These re-
strictions require HUD’s approval prior to
disposition or demolition, resident partici-
pation throughout the process and reloca-
tion assistance if residents are displaced."'

Term of Residency:

Project-based contracts have time limits that are
subject to a housing authority’s agreement with a
private landlord. Thus, the project-based system
does not guarantee a stock of permanent housing
units. Currently, the initial term for these units is
up to 15 years and a housing authority may nego-
tiate for unlimited extension terms, subject to the
availability of sufficient appropriated funds.

Additionally, many of the project-based contracts
that had 20 to 40 year terms have expired or will
soon expire, allowing private owners the option to
exit the government program and convert the
property to a non-affordable use.'?

Eviction Proceedings:

Section 8 residents are only offered an adminis-
trative hearing — they are not entitled to a formal
court appearance. Their right to an administrative
hearing covers limited purposes, e.g., change in
rent and termination of assistance."

Disposition and Demolition:

Project-based units are not subject to HUD’s ap-
proval for disposition or demolition. Project-
based units are governed in accordance with the
terms of the contract between the owner and the
housing authority. Such contracts may be
breached, terminated, or not renewed without any
resident participation or protections.




Accessibility

Public Housing

VS.

Section 8

HUD has minimum residency require-
ments for occupancy in public housing.
Local housing authorities may, but are not
required to, adopt additional local prefer-
ences, such as for working families and
homeless individuals. Thus, the criteria
for residency in public housing can vary
from locality to locality.

Since Section 8 units may not be directly operated
by the government, residency requirements are
often subject to the preferences of individual
owners. Such requirements may include, but are
not limited to, background criminal, drug convic-
tion and/or credit checks.

Location

Public Housing

VS.

Section 8

Many public housing developments are
home to families and neighbors that have
developed tight-knit communities over
years, if not decades. While some public
housing developments are located in low
opportunity areas, many are located in
healthy, productive environments near city
centers that provide significant public in-
frastructure. Academic research and stud-
ies have examined the long-term impacts
on health and other social factors when
such communities are disrupted and resi-
dents are displaced."

Section 8 units are often in areas just low in op-
portunity as some public housing developments.'
An underlying assumption in HUD’s proposal is
that by project-basing public housing and offering
vouchers, residents will gain increased mobility,
leading to a de-concentration of poverty and
greater opportunities.'® While we acknowledge
the merits of increased mobility, HUD’s approach
does not adequately address the existing limita-
tions on Section 8 residents’ mobility.

In particular, fair housing advocates have long
argued that practices such as source of income
discrimination and limited assistance to families
(including mobility counseling) in the Section 8
program significantly undermine the success this
increased mobility is meant to achieve."’




Affordability'®

Public Housing VS, Section 8

Individual Affordability: Individual Affordability:
Current funding for public housing main- Current funding for Section 8 maintains that resi-
tains that residents pay 30% of their ad- dents pay 30% of their adjusted income for rent
justed income for rent and utilities after and utilities after certain income deductions.
certain income deductions.

Long-term Affordability:
Long-term Affordability:

Presently, project-based units can only enter into
Public housing must remain public hous- 15 year contracts.” Should these units then
ing for 40 years (or longer for units that “convert” to market rate or even "tax credit" lev-
have been modernized or received operat- els at the end of 15 years, Section 8 residents and
ing subsidies)." local communities may be faced with an extreme

affordable housing crisis.
Income Increases

Income Increases
In public housing, the local housing au-
thority has discretion to apply certain in- In project-based Section 8, currently the earned
come deductions. For example, earned income disregard only applies to disabled family
income disregard is possible for a four- members who are working.” Therefore, project-
year period for all working adults in a based residents could lose their housing subsidy
household.® In addition, a public housing should their income increase.
authority may set an income cap on house-
hold income, but is not required to do so.
Thus, residents do not automatically lose
their right to public housing if their income
increases. Instead, the family may have to
pay a flat rent equal to the market rent.’
If the household income should decrease,
the family can get the rent reduced.

Recommendations

In order for HUD’s proposal to come closer to fulfilling the human right to housing, several key

concepts must be incorporated.

¢ Ensuring the Right to Participation

Under any project-basing plan, HUD must ensure that individuals and communities
are able to take an active role in the decision-making that impacts their housing
rights. Since project-based housing is not government-owned, federal standards of
participatory decision-making do not apply. Hence, HUD must ensure that participa-
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tory protections, including but not limited to Regulation 964, remain intact under any
new scheme.

Maintaining Accessibility and Accountability

Project-based developments are often owned by private actors with little to no ac-
countability mechanisms. Even if HUD creates a hybrid board of ownership, which
includes representation from local housing authorities and nongovernmental actors, it
is not guaranteed that residents will have redress to government as is currently avail-
able in public housing. Hence, any proposal would have to ensure a process whereby
the government remains accountable and accessible to residents’ needs and concerns.

Safeguarding Affordability

It is likely that converting public housing to the project-based system will create a
complex web of individual owners and private capital interests. The result is a con-
flict between profit-driven interests and the basic need for affordable, decent housing.
This is particularly relevant if housing authorities are able to access capital through
the private market.>* Hence, under any new scheme, owners must remain committed
to keeping the units affordable. In order to prevent the loss of public housing to the
private market, HUD needs a process by which the financial health of housing au-
thorities participating in any new program would be evaluated. This evaluative proc-
ess would serve as a potential safeguard to ensuring that housing authorities with
weak financial positioning do not fall victim to private interests, leaving residents
vulnerable to private takeovers.

Protecting Security of Tenure

Residents should possess a degree of security of tenure that guarantees protection
against forced evictions, harassment, and other threats, including predatory redevel-
opment and displacement. While project-based rental assistance programs have much
to be commended for, unlike public housing, they are based on contracts that may be
terminated after some years, at the option of landlords. HUD is required to provide
vouchers to residents that face such displacement, but the long-term affordability of
the unit itself is lost and the community permanently loses affordable housing. Con-
sequently, under any new scheme, HUD must ensure that private owners guarantee
the long-term (40 years’ minimum) affordability of these units. Additionally, there
must be guarantees that during the conversion process there is no displacement of
residents, and, in instances of rehabilitation, there be phased rehabilitation and ade-
quate, on-site relocation support and assistance.

Creating a Private Right of Action

HUD’s current proposal is not unique in that HUD administrations throughout the
years have tried with varying degrees of success to reform the agency and its pro-
grams. Regardless of whether a reform succeeds or fails, it is the residents that ulti-
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mately bear the brunt of HUD decision-making. Consequently, any proposal must
include a private right of action to ensure that residents have adequate redress should
the current proposal fail to meet the community development objectives envisioned
by HUD.

Conclusion

Given the significant funding short-falls facing public housing, we understand HUD’s interest in

finding alternative sources of supporting the nation’s public housing program.” Yet, the project-
based Section 8 program varies significantly from the public housing program, and any policy to
convert public housing to project-based housing must first address and resolve the limitations of

the project-based system. Converting to project-based Section 8 should not simply be a measure
to access a different funding stream. We, therefore, caution HUD on replacing an imperfect sys-
tem with something that could be far worse.

Public housing has undergone significant policy changes in the past decades— some with disas-
trous results’>— which at the time appeared prudent to decision-makers. Many of these policy
changes were untested before implementation. We understand that a few jurisdictions have al-
ready eliminated their public housing programs and converted to a project-based system.?’ Con-
sequently, before there is any significant change to the federal public housing program, we
request that an impact study be conducted in jurisdictions that have eliminated their public
housing that details the specific ways low-income communities have fared since the change.

There is an intrinsic value to public housing continuing to be owned and operated by the U.S.
government. Public housing is a public good available to anyone in need of this vital resource.
As our national economy continues to slip and more and more Americans face uncertain futures
in this jobless recovery,”® federal officials should be seeking ways to expand our affordable hous-
ing programs, including public housing, not eliminate them. For decades the question has been
raised, “Who will own our public spaces?” From public schools to our national parks, ordinary
Americans have responded with a resounding “No!” to the encroachment of private capital on
public interests. Public housing is no different. Therefore, resident groups, as members of the
Campaign to Restore National Housing Rights and the Housing Justice Movement, speak with a
unified voice in rejecting any policy that would bring private interests to unduly control and ma-
nipulate this scarce and essential resource.
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