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A Human Rights Analysis of HUD’s New Funding

Selling Off Public Housing

“Housing is a human right.”
— Dep’t of Housing & Urban Development Secretary, Shaun Donovan

“Everyone has the right to a standard of living adequate for the health and well-being

of himself and of his family, including ... housing ...”
- Article 25, Universal Declaration of Human Rights

Introduction

Over the past several years, our nation has been plagued by an economic crisis that for low-
income communities parallels the Great Depression." The impacts of this crisis, which began in
the housing sector, have spanned the nation — affecting both rural and urban communities and
traversing racial and ethnic lines.? Millions of jobs and homes have been lost and Americans are
finding it harder to secure affordable housing and obtain livable wages.? The national unemploy-
ment rate is just under 10 percent,* and is much higher in communities that were already in cri-
sis. Very low-income households, for instance, are experiencing unemployment rates that top 30
percent.” Given the bleak situation many households face, it is no surprise that foreclosure rates
have surged® with local and state homeless agencies reporting as much as a 61 percent rise in
homelessness.” Federal Reserve Chairman Ben Bernanke has acknowledged that our so-called
recovery from the recession will take several years to ensure that ordinary Americans have ac-
cess to much-needed jobs.?

In the wake of these trying times, communities
are employing a myriad of tactics to deal with
the economic devastation. Without housing and
nowhere to go, tent cities have popped up
across the nation from Seattle, Washington to
Athens, Georgia.® Some housing advocacy
groups, like the Take Back the Land movement,
have focused attention on the plentiful supply of
vacant, bank-owned, foreclosed homes by re-
claiming such properties for families in need of
shelter.'® Other groups are bringing legal ac-
tions against the financial industry seeking resti-
tution for potential fraudulent activities which
many believe led to the current crisis,'" and
some are petitioning local sheriffs’ offices and
similar municipal bodies, requesting foreclosure
forbearance.™
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The crisis has been global in scope, and the international community is increasingly recognizing that the
private market alone cannot provide adequate housing for everyone. During her 2009 official mission to the
United States, the United Nations Special Rapporteur on the Right to Adequate Housing, Raquel Rolnik,
stated, “The belief that markets will provide adequate housing for all has failed. The current crisis is a stark
reminder of this reality.””® She further emphasized that the framework of “housing as real estate rather than
social need” is a root cause of displacement and housing insecurity.”"*

Few would dispute that this is a time when the federal government should be strengthening its commitment to
providing adequate housing for everyone. Yet, the U.S. Department of Housing and Urban Development
(“HUD”) has announced a radical proposal that would jeopardize the long-term sustainability of a resource
that could form part of the solution. HUD’s Transforming Rental Assistance initiative (“TRA”) would expand
and expedite the process of privatizing the nation’s public housing stock, while risking the immediate loss of
50 percent of all converted units. Such a move would allow the private interests that played a significant role
in the current economic crisis to potentially have considerable control over this important public good.

Changing the funding stream of public housing to a project-based debt financing system not only threatens
long-term housing security for public housing residents, it also limits opportunities for expanding this resource
to the newly-impacted, while potentially placing public housing into private hands. While we recognize the
challenges HUD faces in securing adequate funding for its affordable housing programs, including the public
housing program, the current proposal will potentially have greater long-term, adverse impacts on
communities across the country.

History of HUD’s Transforming Rental Assistance Initiative

On February 1st, 2010, HUD unveiled its Fiscal Year 2011 budget proposal, which sought to severely under-
fund the public housing Capital Fund in favor of its private financing initiative, TRA." From March to May
2010, residents and their allies delivered messages of strong opposition to this proposal through letters
directed at HUD and key members of Congress.'® Resident leaders were also brought together by the
National Housing Law Project to provide HUD with input on the proposal through community dialogues at
HUD’s headquarters in Washington, D.C." During the group’s April 2010 meeting in D.C., residents
organized the delivery of their own letter of opposition.'®

Despite clear resident opposition and regection by Congress of its 2011 budget proposal, in May 2010, HUD
published a TRA Leveraging Calculator' and rolled out its legislative proposal for TRA, the Preservation
Enhancement and Transformation of Rental Assistance Act of 2010 (‘PETRA”).?° Later that month, the
House Financial Services Committee held a hearing on PETRA, during which residents and their allies raised
serious concerns about the proposal, which were echoed by Chairman Barney Frank (D-MA) and
Representative Maxine Waters (D-CA).?" In fact, Representative Waters told HUD Secretary Shaun Donovan
to “really think about some of the questions” raised by residents, and if “still interested in pursuing it, map out
a time over the next two years to meet with residents. . . talk with advocates. . . and have more hearings.”*?

Since the hearing, HUD has continued to move forward with TRA.% Most recently, at the end of 2010, HUD
found a congressional sponsor for TRA, Representative Keith Ellison (D-MN). In December, Representative
Ellison introduced a lightly edited version of PETRA under a new name, the Rental Housing Revitalization Act
(“‘RHRA”).2* HUD has promised that Representative Ellison will reintroduce RHRA in the 112" Congress.?®

Given the current economic crisis, which for many is a housing crisis, it is important for the U.S.
government to strengthen its commitment to public housing, instead of endangering its long-
term sustainability. Consequently, this document outlines the threats implicit in the HUD pro-
posal and evaluates those threats within a human rights framework.
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What is Public Housing?

In the wake of the Great Depression, the U.S. government expressed a commitment to ensuring all
Americans were provided access to decent housing.? The U.S. Housing Act of 1937 demonstrated this
commitment with the creation of the nation’s public housing system for low-income families.?’ From the
1930s to the 1970s, government policy reflected the understanding that access to safe, decent, and
affordable housing is a central component to the basic ability to lead a healthy and productive life.

For the past seventy years, public housing has served as one of the few options available to very low-income
individuals and families for stable and affordable housing.?® Designed to address the shortcomings of the free
market felt so acutely during the 1930s, public housing was intentionally removed from the instabilities of
market forces to ensure permanent affordable housing options for those with the greatest need without regard
to market conditions. Roughly 1.2 million households in the United States live in public housing, which
translates into approximately 2.3 million residents living in 3,500 municipalities.?® Thirty-three percent of
public housing residents are elderly, 41 percent are families with children and 37 percent are disabled.*
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Unfortunately, in the last 30 years, public housing has faced significant funding shortfalls and suffered the
disastrous consequences of flawed public policies. Since HUD’s budget was slashed by 77 percent in the
1980s, public housing has never again been fully funded.®' Despite the growing need cataloged by lengthy
waiting lists, the chronic underfunding has led to the end of new construction, the dilapidation of public
housing units, and opened the door to policies that promote demolition and privatization of the remaining
units.>* In particular, the HOPE VI and Choice Neighborhoods programs, of which RHRA is the next iteration,
have proven to lead to large-scale family displacement and the permanent loss of over 210,000 public
housing units.*®* Coupled with these shortcomings, HUD has created additional barriers for those trying to
attain or retain public and subsidized housing through punitive, arbitrary and irrational criteria.>* The resulting
abusive monitoring of residents’ “worthiness” of assistance has artificially shortened waiting lists and led to a
“constant threat” of eviction (and often homelessness) for “violations” as simple as households having a
family member temporarily stay with them.®
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RHRA would overhaul the way public housing is both funded and operated and exacerbate these negative
trends. It would fundamentally alter the ownership structure of public housing so that federal funds may be
redirected through a system similar to the existing Section 8 project-based voucher program.*® That is,
federal funds would cease to be budget-based subsidies that pass through the public housing operating and
capital funds; instead, they would become market-based subsidies for operating expenses, requiring owners
to rely heavily on access to private financing, such as mortgages, for capital needs improvements.®” While
HUD’s intention in the first year of TRA is to “project-base” approximately 280,000 public housing units
currently operated, managed and owned by public housing authorities (‘PHAs”),*® RHRA would go further,
enabling HUD to seek funding to project-base additional public housing units year after year.

What is the Section 8 Program?

Apart from creating the public housing program, the U.S. government has also developed a range of other
programs directed towards increasing access to affordable housing on the private market. The largest of
these programs, the Section 8 Housing Choice Voucher Program, was created in 1974 and consists of two
types of rental assistance vouchers — tenant-based and project-based.*® Project-based vouchers are tied to a
small percentage of a property’s available rental units for a contractually-limited amount of time;** whereas a
tenant-based voucher is essentially a paper certificate, which leave a family responsible for finding a suitable
affordable unit on the private market with an owner willing to rent under the program within a 60-120 day time
restriction.*’ Over 2 million residents receive vouchers through the Section 8 program.*?

The original intention of the Section 8 program was to end concentrations of poverty by promoting mixed-
income communities and providing low-income families with the ability to move out of poor neighborhoods
and into areas with better schools, job opportunities, and living conditions.** Despite commendable
objectives, Section 8 often has failed these goals in practice. In fact, arguments have been presented that
instead of creating areas of mixed-income and opportunity, Section 8 housing is actually the “tipping point”
driving middle-class residents out of neighborhoods and re-concentrating low-income families where the
housing market is “soft.”** Additionally, residents’ needs have overwhelmed the insufficiently funded program
and many localities have extremely long Section 8 waiting lists (in addition to public housing waiting lists);**
and, in some areas, those who do receive vouchers, as many as two-thirds have been unable to find a place
to rent during the short window of time.*® In such cases, these residents lose their vouchers and must go
back on the waiting list. Desperate to use their vouchers under these conditions, Section 8 families often
move from one economically depressed neighborhood to another where the housing market is soft and
private owners are more willing to accept them.*’

If enacted by Congress, RHRA would bring about changes not only to the public housing program, but also to
the Section 8 program. While several of these modifications are explored in the tables below, one of the most
significant changes to the Section 8 program is the creation of a new form of project-based rental assistance,
project-based contracts (“PBCs”).** PBCs work under subtly different rules than currently apply to the project-
based voucher system; and, on the surface, the unique set of requirements appear to be intended to provide
greater protection for public housing units “project-based” under RHRA. For instance, PBCs require the
owners of converted public housing to accept contract extensions, which essentially prevent the owners from
"opting out" of the Section 8 program and raising rents to market value.*® However, PBCs provide a loophole
for owners that overwhelms and renders meaningless any of these protections, which is an owner can simply
switch from the PBC program to the project-based voucher program, at the discretion of the Secretary of
HUD.*® Once an owner has switched out of the PBC program, the protective requirements, such as the
mandatory contract extensions, no longer apply.®’ Given how many large-scale owners and investors are
involved in the Section 8 program, this could become a very common tactic.
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Public housing and Section 8 voucher programs are both essential elements of a comprehensive national
housing policy. Public housing provides stability, which is what many families need, and, despite some
practical barriers, Section 8 vouchers allow families who are able to use them to move to opportunities in new
neighborhoods. Though RHRA would affect the Section 8 programs, the consequences for the public
housing system are devastating. In fact, Secretary Donovan stated that the goal of TRA for the federal
government is to “not require any capital funding for public housing.”®? In other words, TRA would allow for
the formal disinvestment and end of the public housing program by incorporating market-based schemes in a
program specifically designed to provide housing to communities that have been shut out of or have difficulty
accessing the private market. In the following section, we discuss many of the grave implications of such a
proposal.
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Human Rights Analysis of RHRA

Under RHRA, public housing may be converted to either project based contracts (“PBCs”) or project-based
vouchers.>® The tables below compare public housing, as it is today, and project-based, or converted,
public housing under RHRA. While the new PBCs and project-based voucher system share a lot of
common attributes, key differences in the two project-based programs are explored below where relevant.
In particular, the tables will discuss the ways in which these programs fulfill or undermine central
components of the human right to housing, as well as respect resident participation and the need for

accountability.>

1. Resident Participation

Before RHRA

v

After RHRA

Under Regulation 964, federal rules allow sig-
nificant resident participation. In particular,
under Regulation 964, public housing resi-
dents are empowered to form resident coun-
cils and participate directly in the management
of their housing development.®® While the pro-
tections offered by Section 964 should be
strengthened, they offer an opportunity for di-
rect participation that residents have utilized
throughout the years.

For instance, every three years residents elect
a resident council, which presents residents’
concerns directly to the housing authority and
works with the housing authority to address
these concerns. Pursuant to federal guide-
lines, resident councils receive funding ($25
per year per unit) from the housing authority
and work directly with the housing authority on
many issues, including directly informing and
participating in the annual planning process
through the Resident Advisory Board.*®

Under RHRA, owners of converted property must
recognize “legitimate” tenant organizations and may
not interfere with “reasonable efforts” of tenants to
organize. “Legitimate” is defined as meets regularly,
operates democratically, represents tenants broadly,
and is independent of the housing authority, owner,
and management of the property.”” Given existing
obstacles tenants report facing in seeking to organ-
ize, the “legitimacy” requirement, without also offer-
ing remedies to tenants for inappropriate interfer-
ence, is problematic at best. Currently, and inexpli-
cably, determinations of “legitimacy” are left to the
discretion of property owners or HUD, which present
conflicts of interest.*®

Tenant organizing funds are made available to legiti-
mate tenant groups and non-profits, but would also
allow public entities to apply for tenant organizing
funds — “a singularly bad idea,”® warns the National
Alliance of HUD Tenants, as the core purpose is for
resident organizing to be able to independently ad-
vise and influence the public entities.

Additionally, since these properties may be privately-
owned and will inevitably involve private interests,
there is less opportunity for residents to directly par-
ticipate in the management of these units. RHRA
comes with no safeguards or set of obligations to
ensure managing rights presently held by public
housing tenants are maintained. The continuation of
these rights will be subject to the benevolence of the
property owner.
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2. Accountability

Before RHRA

After RHRA

Public housing developments are owned by a
public agency, a PHA, which must be account-
able to the community. Consequently, residents
and advocates have formal avenues to seek re-
dress when housing rights violations occur. As
stewards of public property, PHAs must follow
certain guidelines and procedures, including pub-
lic disclosure of their decision-making that im-
pacts residents’ right to housing.®® Additionally,
residents and advocates can access federal de-
cision-makers at HUD when dialogue with local
PHAs reach an impasse.

Furthermore, public housing residents may ac-
cess HUD and PHA records through the Free-
dom of Information Act.®’

The dismantling of public ownership begins with
the expansion of the definition of “public housing
agency” to include nonprofit entities.®> A PHA
may own converted public housing; however,
there is no guarantee against private ownership.

Furthermore, converted properties would rely on
private bank and equity financing, and the bill
specifically references Low-Income Housing Tax
Credits (LIHTCs).®® In order to access LIHTCs,
private equity interests must exist.** While RHRA
offers some protection — PHAs would either have
the option to buy limited partnership interests af-
ter the compliance period or Elay a role in prop-
erty management decisions® — the loss of direct
government control in this structure of ownership
leaves residents without the degree of account-
ability and transparency presently afforded to
public housing residents. In fact, because prop-
erties subject to Section 8 contracts exist in the
private market, ownership can change hands
quickly. Existing Section 8 tenants have been
sometimes unsure of whom to go to for redress
when issues arise.®®

Additionally, RHRA grants tenants the right to
“access building information,” however this is
likely rendered ineffective by subsequent lan-
guage that protects owners from divulging infor-
mation that falls under proprietary or privacy
laws.®’
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3. Security of Tenure

Before RHRA

After RHRA

Term of Residency:

Public housing households are subject to yearly
leases, which must be automatically renewed.
Families may stay in public housing until they are
over-income or in violation of the terms of the
lease or federal regulations.®®

Eviction Proceedings:

Tenants of publicly run housing have Constitu-
tionally guaranteed due process rights, therefore
eviction proceedings for public housing residents
require a fair hearing. Resident organizations
have a role in selecting the hearing panel or offi-
cer.®® Public housing residents also have the op-
tion of pursuing an informal settlement of a griev-
ance.

Term of Residency:

Under RHRA, 50 percent of all units may be immedi-
ately replaced with tenant-based vouchers.”? Tenant-
based voucher holders may be evicted by a property
owner at the end of a lease term without cause, as
well as for “business and economic reasons” during
the term of the lease.” Upon eviction, while voucher
holders will likely retain their vouchers, they will be
forced to find another suitable unit on the private mar-
ket with a willing landlord within the short 60-120 day
window of time.

The remaining converted public housing is subject to
leasing requirements under project-based voucher or
PBC programs. While the new PBC program requires
the automatic renewal of tenant Ieases,7 the tenancy
of residents under the project-based voucher system
is less secure. Although property owners cannot evict
these tenants during the lease’s term for business and
economic reasons, an owner may refuse to renew a
lease at the end of the lease’s term without cause, so
long as the PHA provides the household with a tenant-
based voucher.”

Additionally, at the property owner’s discretion, an in-
definite amount of rental assistance provided under
either project-based program may be “transferred” to
other properties within 25 miles of the original housing
site immediately or at any future time. An owner is
only required to submit a plan to the Secretary of HUD
for the relevant units’ “timely replacement.””®

Eviction Proceedings:

Owners may evict Section 8 tenants only in civil court.
Section 8 tenants may seek relief from an eviction by
requesting a review within 30 days of receipt of notice.
Section 8 tenants do not have the option to pursue in-
formal grievance settlements.””
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Before RHRA

After RHRA

Disposition and Demolition:

Public housing units are subject to disposition
and demolition restrictions. These restrictions
require HUD’s approval prior to disposition or
demolition, resident participation throughout the
process, and relocation assistance if residents
are displaced.™

Foreclosure:

Public housing is funded through direct
grants;”" thus, public housing units cannot be
lost through foreclosure.

Disposition and Demolition:

RHRA provides limited protections against the loss
of converted public housing through sale. Though
an owner must first offer HUD the option to pur-
chase the property or assign another entity the right
to purchase before selling it to a third party, HUD’s
right is waived if it fails to act.”® It is unclear how
HUD would raise sufficient funds to act on its right
to purchase. Furthermore, this right to purchase
does not app% if HUD decides the sale “preserve]s]
affordability.”

RHRA ties additional disposition limitations to the
use agreement. For instance, sale to a for-profit
entity is allowed so Ion§ as the Low-Income Hous-
ing Tax Credit is used. % Yet, while the use agree-
ment is extended with each extension of the rental
assistance contract, it is unclear what happens to
the agreement if an owner opts to switch programs,
e.g. from PBC to project-based vouchers.

In sum, the preservation of converted stock would
be subject to the discretion of future administra-
tions. Since 1994, HUD’s track record, even with
Federal Housing Administration (“FHA”) insurance,
has been poor8 and, when combined with the con-
flicts of interest and profit-driven pressures that
arise by involving private bank and equity interests,
raises particular concerns. This is especially true if
the PHA does not exercise its option to buy limited
partnership interests after the compliance period.®?

Foreclosure and Bankruptcy:

Converted public housing is not protected from fore-
closure or bankruptcy in the first place, e.g. no inter-
est rate caps, issuance of bonds, or other up-front
protections. Yet, once converted public housing is
in foreclosure or bankruptcy, RHRA requires HUD
to exercise its option to purchase the property.®
Again, however, it is unclear how HUD will raise
sufficient funds to exercise this option.

Additionally, all successors of interest in a property
are required to assume contract obligations with the
PHA, HUD and tenants. None of this applies, how-
ever, if HUD decides the property is not “physically
viable,” in which case, HUD may (or may not)
“transfer” assistance to another property.
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4. Accessibility

Before RHRA

After RHRA

HUD has minimum requirements for occupancy
in public housing based on income and citizen-
ship. Local PHAs may check a household’s
references and deny admission to certain ten-
ants determined to have a detrimental effect on
other tenants. A PHA may, but is not required
to, adopt local preferences for working families
and homeless individuals.®*® Thus, the criteria
for residency in public housing can vary from
locality to locality, but is publicly established.
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Admission to Section 8 units is determined by indi-
vidual owners, who may consider factors beyond
the minimum requirements in public housing, such
as a tenant’s credit history.

Furthermore, Section 8 tenants may face additional
barriers to access, such as security deposit require-
ments. There have been instances where public
housing residents (who qualified for residency un-
der the public housing program) were evicted once
their units were converted to project-based units as
a result of new residency requirements.®® While
RHRA provides that tenants living in units at the
time of conversion cannot be denied re-occupancy
after rehabilitation, there is no identical provision for
future tenants.®” Furthermore, it is not clear how
this declaration will be reconciled with RHRA'’s ear-
lier declaration of the owner’s right to replace units
off-site or with tenant-based vouchers.

Public housing residents already have the right to
apply for Section 8 vouchers. Yet, to enable
“mobility,” RHRA directs 1/3 of all available vouch-
ers to public housing tenants without making Erovi-
sions for the creation of additional vouchers,® es-
sentially allowing public housing residents to jump
to the front of voucher waiting lists. Arguably, this
could distort waiting lists and make applying for
converted public housing the only feasible way to
access these vouchers.®
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5. Location

Before RHRA

After RHRA

Many public housing developments are home to
families that have developed tight-knit communi-
ties over years if not decades. While some pub-
lic housing developments are located in high
crime areas with limited opportunities, many are
located in healthy, productive environments near
city centers that provide significant public infra-
structure. Academic research and studies have
documented the significant long-term and ad-
verse impacts on health and other social factors
when such communities are disrupted and resi-
dents are displaced.*

Section 8 units are often in areas just as high in
crime and limited opportunities as some public
housing developments.®’ In fact, crime rates in
public housing generally have been lower than in
nearby economically-similar neighborhoods.

An underlining assumption in HUD’s proposal is
that by project-basing public housing and offering
vouchers, residents will gain increased mobility,
leading to a de-concentration of poverty and greater
opportunities for residents.®? While we acknowl-
edge the merits of increased mobility, HUD’s ap-
proach does not adequately address the existing
limitations on Section 8 residents’ mobility. In par-
ticular, fair housing advocates have long argued
that practices such as source of income discrimina-
tion and limited assistance to families (including
mobility counseling) in the Section 8 program sig-
nificantly undermine the success this increased mo-
bility is meant to achieve.*
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6. Affordability®*

Before RHRA

After RHRA

Individual Affordability:

Current funding for public housing maintains
that residents pay 30% of their adjusted income
for rent and utilities.*®

Income Increases:

In public housing, the local PHA has discretion
to apply certain income deductions. For exam-
ple, earned income disregard is possible for a
four-year period for all working adults in a
household.?” In addition, a PHA may set an
income cap on household income, but is not
required to do so. Thus, residents do not auto-
matically lose their right to public housing if
their income increases. Instead, the family may
have to pay a flat rent equal to the market
rent.®® If the household income should de-
crease, the family can get the rent reduced.

Long-term Affordability:

Public housing must remain public housing for
40 years and an additional 20 years if the de-
velopment has been modernized or 10 years
after the receipt of operating subsidies.®

Individual Affordability:

Funding for Section 8, currently, as well as under
RHRA, maintains that residents pay 30% of their ad-
justed income for rent.*® If the cost of utilities is not
included in the rent, Section 8 tenants may also ob-
tain a utility allowance based on a calculation of rea-
sonable consumption of an energy efficient house-
hold."®

Income Increases:

Under the project-based voucher system, the earned
income disregard only applies to disabled family
members who are working.'” Under RHRA, project-
based tenants with increased income can stay in the
unit and pay the market rent."®®

Long-term Affordability:

Converted public housing contracts are subject to an
initial term of 20 years and a 30-year use restric-
tion.'" Under both project-based programs, the
PHA is required to offer a contract extension, unless
the property is “obsolete” due to its physical condi-
tion, location, or “other factors” that cannot be fixed
with available resources, making it “unsuitable” as
low-income housing. However, only under the PBC
program is it mandatory for a property owner to ac-
cept the extension offer.’® That is, these owners
may opt out of the project-based voucher program
and convert rentals to market rates.

Historically, project-based vouchers have not guar-
anteed a stock of permanent affordable housing
units.’® Many project-based voucher contracts that
had 20 to 40 year terms are currently being renewed
on one-year contracts. Many more have expired or
will soon expire. In fact, nearly 900,000 units are set
to expire in the next 5 years.'™ This allows owners
the option to exit the government affordable housing
program and convert the Property to a more profit-
able, non-affordable use.'® Should these units
“convert” to market rate or even "tax credit" levels at
the end of the contract, Section 8 tenants and local
communities may be faced with an extreme afford-
able housing crisis.'®
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Recommendations

Public housing must remain publicly-owned and -operated and the Section 8 programs should be
strengthened to ensure a process whereby the government remains accountable and accessible to residents’
needs and concerns. In order for the U.S. government to come closer to fulfilling the human right to housing,
the following must be considered:

1. Ensure the Right to Participation

While we commend HUD for engaging with resident leaders through a number of consultations on TRA,
human rights oblige HUD to ensure that, with any new plan for its rental assistance programs, including
RHRA, resident participation is meaningful at every stage of the plan’s development. That is, individuals
and communities must be able to take an active role in the decision-making that impacts their housing
rights. Furthermore, since project-based housing is not necessarily government-owned, HUD must
ensure that participatory protections, including but not limited to Regulation 964, are incorporated under
any federally-subsidized housing program.

2. Maintaining Accessibility and Accountability

Project-based developments owned by private actors or that incorporate private interests through funding
schemes offer little to no accountability mechanisms for residents. Public housing must remain publicly-
owned and -operated and the Section 8 programs should be strengthened to ensure a process whereby
the government remains accountable and accessible to residents’ needs and concerns.

3. Safeguarding Affordability

It is likely that public housing converted to a project-based system will create a complex web of individual
owners and private capital investors. The result is a conflict between profit-driven interests and the basic
need for affordable, decent housing. This is particularly relevant if PHAs are enabled to access capital
through the private market. While we understand that the private market may benefit many, any federal
low-income housing plan that relies heavily on the private market for the provision of deeply affordable
housing and fails to further, or even maintain, residents’ human rights, should not be considered.'®
Instead, the federal government should consider full funding of operation subsidies, incrementally
increasing capital funds to remove backlogs, stopping all demolitions and dispositions, and restoring hard
public housing units to at least 1994 levels with reallocated federal resources. All replacement units must
truly be at least one-for-one, like-for-like, i.e., hard public housing units not properties with “expiring use”
contracts. Furthermore, in light of the current housing crisis, a two- or three-for-one replacement should
be considered.



4. Protecting Security of Tenure

Residents should possess a degree of security of tenure that guarantees protection against forced
evictions, harassment, and other threats, including predatory redevelopment and displacement. While
project-based rental assistance programs have much to be commended, unlike public housing, they are
based on contracts that may be terminated, at the option of property owners. Project-based Section 8
contracts must be restored to guarantee preservation and affordability to those most in need. Whereas
project-based Section 8 contracts were previously established for 15-40 years, today they are being
renewed on one-year contracts. Since 1994, 404,000 project-based units have been lost and, over the
next year, more than 350,000 units will expire, with nearly 900,000 units expiring within 5 years.110 HUD is
required to provide vouchers to residents that face such displacement, but the long-term affordability of
the unit itself is lost and the community permanently loses affordable housing stock. Consequently, under
any new scheme, HUD must ensure that private owners guarantee the long-term (40 years minimum)
affordability of these units.

Additionally, there must be guarantees that during any conversion process there is no displacement of
residents, and, in instances of rehabilitation, there be phased rehabilitation and adequate, on-site
relocation support and assistance. Any replacement units must be built upfront.

5. Creating Greater Rights of Enforcement for Residents

HUD'’s current proposal is not unique in that HUD administrations throughout the years have tried with
varying degrees of success to reform the agency and its programs. Regardless of whether RHRA is
enacted by Congress, it is the residents that ultimately bear the consequences of HUD decision-making.
Therefore, any proposal must include a private right of action and/or third party enforcement to ensure
that residents have adequate redress should the current proposal fail to meet the community
development objectives envisioned by HUD.

6. Advancing Equity in Federal Housing Subsidies

Tax benefits to homeowners in 2005 amounted to $147 billion, while direct aid to low-income renters
amounted to $41 billion in the same year.""" The greatest benefits for homeowners accrue to the
wealthy, with 72 percent of all the income tax benefits accruing to those making more than $75,000 per
year, while only a tiny amount goes to those making less than $40,000 per year."'? These “tax subsidies”
primarily benefit upper income taxpayers and do not increase homeownership. In fact, according to the
International Monetary Fund, this welfare for the wealthy “encouraged excessive leveraging and other
financial market problems evident in the crisis.”'™ In other words, these regressive taxes encourage
speculation and make housing a volatile commodity, resulting in more expensive basic shelter that is out
of reach for millions of people. If Congress wishes to explore cuts to housing subsidies for deficit
reduction, it can begin by eliminating tax deductions for luxury and second homes and cap deductions for
primary residents at $500,000. Captured revenue would provide enough for the creation of new public
housing and vouchers targeting very low-income households, while also paying down the deficit.
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Conclusion

Despite changes in administrations, the federal government’s approach to funding low-income housing has
been significantly the same. In fact, former President George W. Bush’s Secretary of HUD, Alphonso
Jackson, first introduced the blueprint for the Obama administration’s TRA in 2003 as the Public Housing
Reinvestment Initiative (‘PHRI”)."™ Like TRA, PHRI involved: the conversion of public housing to project-
based subsidies with use agreements; the argument that PHAs would be unable to address capital
improvement backlogs without private sector money; promises of increased “choice” for low-income
residents; “mixed-income” developments as a means of ending segregation; and “one-for-one” replacement
of affordable units.""

TRA is part of a disturbing 30 year trend, in which basic housing rights have been progressively abandoned,
despite growing housing needs. Chronic under-funding of HUD’s low-income housing programs began under
the Regan administration with drastic budget cuts, however they have never again been fully funded by either
Republican or Democratic administrations. Additionally, under the Clinton administration, the U.S. Housing
Act of 1937’s “Declaration of Policy” was revised to say, “The Federal Government cannot through its direct
action alone provide for the housing of every American citizen, or even a majority of its citizens,” replacing the
earlier goal of “a decent home and suitable living environment” for all.'® These significant policy changes'"”

have led to some disastrous proposals, which at the time appeared prudent to decision-makers. Many of

these policy changes were untested, like TRA, before implementation.
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Given the significant funding shortfalls facing public housing, it is understandable that HUD is interested in
reforming the financing mechanisms supporting the nation’s public housing program.'™® Yet, HUD should
consider alternative equitable mechanisms before relying on the private market to provide much-needed
deeply affordable housing in our communities. RHRA is a particularly imprudent plan in light of the recent
foreclosure crisis, which has demonstrated that markets alone will not address the basic needs and rights of

people in the United States.

Therefore it is important that HUD not replace an imperfect system with something that is far less stable for
Americans, especially at a time when they are most in need.
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