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Executive summary

The Special Rapporteur on the right to education visited the United States of America
from 24 September to 10 October 2001. Her mission gained new significance in the wake of the
attacks of 11 September. Increased recognition of the need for “federalization” of and
allocations for the protection of public security signal an important paradigm shift, whose impact
on tranglating numerous commitments to provide excellent education to all children into areality
IS, as yet, not known.

Key issuesincluded progressive realization of the right to education, with attention to its
enjoyment without discrimination, experiences with its legal enforcement, and the linkage
between domestic and foreign policy. In Washington D.C., Mississippi, Kansas and New Y ork,
the Specia Rapporteur met with a large number of actorsin the fields of education and human
rights, and her mission also included visits to schools.

The origins of public schooling lie in the common school model of the nineteenth
century, a concept initiated as a practical exercise in all-inclusive schooling and a promising
means of promoting economic self-sufficiency. The degree to which “common schooling” was
successfully provided to all children was not matched, however, by all-inclusiveness, both were
later addressed by the civil rights movement of the 1960s. Addressing the inter-generational
transmission of privilege and disadvantage remains a challenge, evidenced in inequalitiesin
education, economic exclusion and disparitiesin funding. The Special Rapporteur’svisitsto
schoolsin Mississippi and New Y ork were areminder that child poverty remains a serious
problem in the United States. The importance of the human rights approach is further
underscored by avisible racial and gender profile of economic exclusion.

As domestic policy shapes the fate of education at home, the prominent role of the
United States in international policy-making has transposed many local issues to the global level.
The very problems which dominate the global agenda are also found in the United States. These
range from the necessity to address the import and importance of gender, to the fiscal
ramifications of the right to education, as well as the distinction between education as afree
public service and afreely traded service.

The interplay of local autonomy over and disparate financing for education, lack of equal
rights guarantees in the form of human rights correctives, and the fate of public education at the
discretion of political processes and subsequent budgetary commitments sets a difficult stage for
the full realization of the right to education. Moreover, the lack of recognition of the rights of
the child prevents children from being treated as the subject of the right to education.

The revival of the common-school ideal seems particularly pertinent in the aftermath
of 11 September. With the economic recession aggravated by the war effort, historical paralels
are pertinent, especially the strong support of the United States for economic, social and cultural
rights in the Universal Declaration of Human Rights, following the Great Depression and the
Second World War.
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I ntroduction

1. The events of 11 September profoundly affected the Special Rapporteur’ s visit to the
United States from 24 September to 10 October 2001. Her view that human rights work should
not be postponed until circumstances improve was widely shared and the mission proceeded as
planned, although itsimport was altered. In New Y ork City, she visited Styvesant High School
on 10 October, the first day it had re-opened after 11 September, to meet the Chancellor of the
New York City Board of Education, Harold Levy. Ground zero, a mass grave in the midst of
the financia district, is nearby and many students and their teachers had watched the carnage

of 11 September asit unfolded. To resume teaching and learning in a wounded country required
teachers throughout the United States to try to explain what had happened and then to cope with
the children’ s proverbia question, “why?’. How does a teacher respond to a sobbing child
asking: “Why do they hate us so much? Why?" In Washington D.C. thousands of people,
mainly students, held a peace march and rally on 29 September, a week before the bombing of
Afghanistan started, under the slogan “War is not the answer”.

2. The mission was coloured by the traumatic and transforming events in the United States
and these gave it a sharper human rights focus. The Special Rapporteur’ s request of 2 May 2000
for an invitation to visit the United States had singled out as key issues the enjoyment of the right
to education without any discrimination, experiences with its legal enforcement, and the linkage
between domestic and foreign policy. These provided the framework for the mission, whose
preparation was, even before 11 September, an immensely difficult logistical exercise owing to
the fragmented responsibilities for scheduling various parts of the mission. The Office of the
High Commissioner for Human Rightsin New Y ork organized meetings in Kansas and
Mississippi and the Special Rapporteur is deeply appreciative of its helpfulness and efficiency.
New Y ork City was coping with its human loss with a determination to resume normalcy without
hiding pain and grief. Under virtually impossible circumstances, all arrangements were made by
the Centre for Economic and Socia Rights and the New Y ork University Institute for Education
and Social Policy. The Special Rapporteur acknowledges her debt of gratitude for al their help.

3. The mission began in Washington D.C. with meetings at the State Department, USAID,
the Departments of Education, Justice, Labour and the Treasury as well as the Office of the
United States Trade Representative, from 24 to 30 September. The United Nations Information
Centre should have organized meetings at Congress and the Supreme Court but failed to do so.
On 1 October, the Special Rapporteur met with members of the State Board of Education and the
Commissioner for Education in Topeka, Kansas. From 3 to 5 October she wasin Mississippi,
meeting in Jackson with members of the Senate and House Committees on Education and the
Superintendent for Education. Then she travelled to the Mississippi delta, to visit schoolsin
Benoit and Leland districts. Sheis grateful to the Department of Education for the excellent
organization of her visit to Mississippi. Her mission ended in New Y ork City, where she met
with the Chancellor and Executive Secretary of the Board of Education and had a unique
opportunity to discuss the potential of the right to education with those who are directly

affected - schoolchildren and youth activists, teachers and mothers, organizations vindicating the
right to education before courts, scholars and campaigners who are exposing and opposing its
denia and violation.
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4. The Special Rapporteur sent her draft report to the Government of the United States

on 17 October 2001, with an agreement that comments would be sent her by 6 November 2001
so that she could finalize her report. She received the comments on 4 December 2001 in the
form of an interim reply, which enabled her to finalize her report. Asthe interim reply has raised
questions that necessitate additional correspondence, her view that a mission report should
constitute the beginning of a process rather than a self-contained activity (E/CN.4/2000/6,

para. 3) has been validated and she is looking forward to continued dial ogue.

|. THE CONTEXT: AFTERMATH OF 11 SEPTEMBER

5. The United States had not suffered casualties from an external attack on the mainland
since 1812. War was something that happened elsewhere. Then, 11 September changed
everything. The term “homeland defence” entered the vocabulary. Flags and banners hung from
overpasses, houses and balconies. Agonizing debates about the horrendous cost of having
privatized security for airports and airlines brought into focus governmental human rights
responsibilities. Callsfor the replacement of underpaid and undertrained private security
personnel with public service personnel ensued. Aswith education, federalization, the
expansion of federal legislation, was seen as the key to “the increased protection of individual
rights and freedoms”.* The rationale for increased governmental spending to guarantee public
safety was not only clearly understood but also fully accepted. Previous assertions that human
rights could be protected without cost lost their appeal.

6. Public education events were being planned from the White House, aimed at “ educating
anew generation of Americans on what war isall about”.? That adults need to consider the
impact of their reactions on children iswell known as an abstract postulate, but it is rare that
children are asked how they understand specific events or statements. Rather, it isatask
routinely allocated to their teachers. In the aftermath of 11 September, teachers' tasks became
even more challenging than usual.

7. Individuals as well as countries tend to remember the pain they have suffered, not the
pain they have inflicted on others, making the self-perception of victimization one-sided.
History textbooks epitomize what David Tyack calls “the pedagogy of patriotism”,® rarely
describing abuses committed by one’ s own government against populations of other countries
or the peoplein one’s own country, although history abounds with such examples. An early
United States Supreme Court case, which affirmed parental rightsin education,” revolved
around the prohibition of teaching any subject in alanguage other than English. The
background involved a ban on teaching in German, triggered by anti-German hysteria after
the First World War. For many, the victimization of Arab Americans, Muslim Americans and
Sikh Americans after 11 September evoked memories of the internment of 120,000 Japanese
Americans (then referred to as “ people of Japanese ancestry”) following the attack on

Pearl Harbour. The country’s self-perception of victimization had led to the collective
victimization of its citizens of Japanese ancestry. The United States Government apol ogized
five decades later, providing compensation to the victims.”

8. Xenophobiamay seem paradoxical in a population the vast majority of which consists of
immigrants, but complex and often irrational human reality reminds us that shock, fear and anger
easily lead to scapegoating. The human rights safeguards developed during the past six decades
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forbid collective as well asindividual victimization on the grounds of ethnicity, origin and/or
religion. Moreover, governmental human rights obligations also include the prevention of
scapegoating. Indeed, less than one year ago, Congress adopted the Wartime Violation of Italian
American Civil Liberties Act, emphasizing the need to “discourage the occurrence of similar
injustices and violations of civil libertiesin the future”.® Resort to the language of war in the
aftermath of 11 September raised fears that violations of civil liberties would ensue. Inquiries
about foreign students, especially those “of Middle Eastern origin”, targeted colleges and
universities. As proposals to broaden the student tracking system ensued, so did concerns about
tightened migration controls and the fate of hundreds of non-citizens detained for migration
offences. The uncertainty as to which human rights protections were applicable was amplified
by assertions that the United States was at war without legally required notification of
derogations from its international human rights obligations.” The Special Rapporteur is
following up on devel opments subsequent to the end of her mission through correspondence with
the Government of the United States.

[I. HISTORICAL BACKGROUND AND CURRENT INITIATIVES

9. History gives us perspective on the present. Many facets of education in the

United States today would be incomprehensible without a knowledge of its history. Thereis
along history of free public education in the United States, by far predating the emergence of
human rights. The separate development of education and human rights contributed to their
treatment as unrelated. The use of the term “right to education”® is rare, although the

United States was instrumental in securing the affirmation of economic and socia rightsin the
Universal Declaration of Human Rights. Eleanor Roosevelt symbolized the link between the
Great Depression and the subsequent commitment of the Government of the United States to
economic and social rights. That aspect of United States heritage is worth recalling at a time of
economic recession and amajor war effort in 2001.

A. Theheritage of free public education

10. Nineteenth century initiatives aimed at institutionalizing education were driven by the
common school ideal, aimed at forging a nation out of a variety of immigrants. The popular
image of the United States as the melting pot vividly illustrates what the common school was
expected to accomplish. It wasto be all-inclusive and combine two distinct purposes, economic
self-sufficiency and religious instruction.

11. It was deemed cheaper to educate and train people for economic self-support than to
guard them in perpetual pauperism. The State of Virginiaintroduced compulsory apprenticeship
in 1643 for “orphans, poor children, illegitimate children, and mulattoes born of white mothers’.°
Its rationale was depicted in 1676 by Virginia s Governor, who lamented difficultiesin
governing a population which was “poore, endebted, discontented and armed”.° The State of
Massachusetts enacted the first law mandating compulsory education in 1647, slanting it towards
religious instruction so as to counter “one chiefe project of that ould deluder, Satan, to keepe
men from the knowledge of the Scriptures’.** Public schools were financed by local taxes and
education was provided free of charge to all school-age children. These two defining features -
local financing and local control of education - have continued ever since.
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12. Free public schooling did not encompass evenly the whole population. Black and Indian
children were excluded. Nor did it embrace the whole country. The north led in the nineteenth
century and the south followed in the twentieth century. In the aftermath of the 1954 Brown v.
Board of Education judgement, some southern states allowed white parents to withdraw their
children from racially mixed schools, moving away from the common school ideal.

13.  Although school districts and individual states have foremost decision-making powers
and corresponding responsibilities in education, the Federal Government plays an important role
when it choosesto do so. Federal funding encourages and facilitates change in the chosen
direction,'? and federal enforcement powers keep education within the law-and-policy
framework. The Federal Government provides funding for education through hundreds of
federal programmesinvolving 39 federal agencies.® The Department of Education, created as
late as 1979 and threatened by abolition in the 1980s,* is seen by many as a grant-giving agency.
The relations between federal and states' authorities have been analogized to relations between
donor and recipient, with Gary Orfield noting that federal funding “just becomes general aid and
part of local politics of distributing resources and jobs’.*

B. Changing Administrations, changing priorities

14. In the 1960s, the principal targets were inequalities in education. The movement
towards racial desegregation highlighted race. Knowledge about intergenerational transmission
of privilege and disadvantage added poverty because the pattern was not colour-blind. The
United States Supreme Court, by its historic Brown v. Board of Education of Topeka judgement,
triggered the pursuit of racially integrated schooling but refrained from tackling poverty. Race
was addressed by civil rights litigation and law reform. Poverty was tackled by federal
subsidies. The 1964 Civil Rights Act prioritized education, as did the 1965 Elementary and
Secondary Education Act. The latter reinforced civil rights guarantees by mandating federal aid
to children from poor families and conditioning it on desegregation.

15. These efforts floundered because race and poverty were two sides of the same coin and
could not be disentangled. Effortsto amplify racially inclusive schooling at the bottom of the
educational pyramid included “bussing”, whereby children were transported from one school
into another to implement desegregation. Forty years later, the Civil Rights Division of the
Department of Justiceis still involved in more than 200 desegregation cases, as well as
monitoring desegregation orders in 500 school districts.’® The rationale behind desegregation
was to replace racially segregated schools by all-inclusive ones. All learners would be together
and the additional costs of compensating the previous marginalization of non-white learners (and
their parents and grandparents) would be spread throughout the education system. Mandatory
desegregation was not accompanied by additional resources, however, resulting in what became
known as “the white flight”. White-and-wealthy families abandoned cities for suburbs, leaving
poor non-white children in poor inner-city schools. Economic exclusion replicated previous
racial exclusion.

16. Schoolsin inner-city ghettos exhibit a panoply of problems that awell-designed and
well-funded education system could solve. Race and poverty are interlinked with early
childbearing and the consequent difficulties in making ends meet for single mothers and their
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children. Single motherhood and feminization of the teaching profession make it difficult to deal
with boys and necessitate a double conceptual shift: from sex to gender,*” and from suppressing
violence to also tackling its causes.’®

17. Schools might have been enabled to tackle rather than merely reflect all these problems
were it not for the switch of attention from equality to excellence in the 1980s. Excellence has
remained prioritized ever since. What was termed “the public school monopoly” over education
was perceived as an obstacle to the international competitiveness of the United States. The
previous common school ideal - free, public and all-inclusive education - was replaced by an
emphasis on improving the performance of individual schools and students, on finding
alternatives to public schools rather than improving them. The goal of inclusiveness was
displaced by selection and segregation.

18. The confluence of recurrent economic crises in the period 1973-1983 and concerns about
the decline of economic wellbeing within the United States altered priorities for education. In
1983 the National Commission on Excellence in Education conveyed an alarmist message of
doom-and-gloom,*® which became the harbinger of change. Half amillion copies were
distributed, commentaries emerged in 700 articlesin 45 newspapers.*® Education was blamed
for under-performing, thereby hindering United States competitiveness. Improved educational
performance was to be hastened by testing, rewarding success and penalizing failure. The 1960s
were forgotten and the educational performance of individual students, schools and school
districts was de-linked from parental education and income. An implicit message was that those
who failed to measure up to rising in-school criteria had only themselves to blame.

19. The contrast between high and low educational attainment within the United Statesis
striking. A counterpoise to high numbers of patents and scientific publications are the results

of the OECD 1995 Adult Literacy Survey. It revealed that 20.3 per cent of employed youth
aged 16-24 could barely add two numbers together, while in Germany this was the case with
merely 2.3 per cent.** The absence of al-encompassing good quality schooling in the

United Statesis reflected in such embarrassing statistics. The 2001 OECD survey of the
outcomes of learning prompted the Secretary of Education, Rod Paige, to note: “we have more
kids scoring at the highest level ... but we also see that we have more kids at the lowest level”

C. Thefirst initiatives of the new Administration

20. On 23 January 2001, just three days after his inauguration, President Bush sent to
Congress hisinitial proposal for education reform, emphasizing education as hisfirst priority and
naming hisinitiative “No child left behind”. Negotiations for education reform began
immediately. The House and Senate adopted different blueprints® and proceeded to meetings of
Senate-House conferees to reach a common draft, which was interrupted on 11 September. The
domestic legidative resumed two weeks later. Public opinion revealed opposition by 63 per cent
to postponing education reform due to the “war on terrorism”* but the education bill had not
been adopted by the time the present report was finalized, on 10 December 2001.

21.  TheHouse version of the education reform bill promised tripling federal funding for
education, but the President’s proposal diminished this to an increase of less than 10 per cent.”
The budget surplus which would have facilitated increased spending turned out to have
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been spent. The Tax Relief and Economic Recovery Act of 2001, with its widely

publicized $1.350 billon tax cut over the coming decade, committed the Government to
diminished revenue, which inevitably clashes with plansto increase allocations for education.
Economic recession and revenue losses generated by tax cuts triggered announcements of
spending cuts by individual states even before 11 September. States’ education budgets were cut
in its aftermath by an estimated $11.3 billion.?® Nevertheless, President Bush announced that
“Congress doesn’ t need to spend any more money. What they need to do is cut taxes.”*’

22.  Asaresult, one key lever for reforming education - significantly increased federal
funding - does not seem to be imminent. Another lever, enforcement of constitutional and legal
human rights guarantees, does not seem to constitute a priority. An emphasis on freedom from
federal controlsin the current education reform raises concerns about the fate of this lever
insofar as federal controls embody human rights safeguards.

[11. INTERFACE BETWEEN FOREIGN AND DOMESTIC POLICY

23. International human rights law defines neither the aims and purposes nor the governance
and contents of education in the United States.®® The key factors shaping both education and
human rights are domestic. The prominent role of the United States in international policy-
making on both education and human rights transposes key domestic controversies to the global
level. Numerous domestic laws and policies have been created to respond to problems in other
countries and these can be used as a surrogate yardstick for assessing United States performance.
Similar problems exist whether one is dealing with federal funding for individual states within
the United States or with United States aid to other countries. Conditioning aid by particular
purposes and standards raises problems regarding states' rights within the United States and
States' sovereignty internationally, as does setting high standards without contributing funding
sufficient to attain them.

24.  Although civil and political rather than economic and social rights are encompassed by
the prevalent United States definition of human rights, women’s rights, trade union freedoms and
minority rights form part of United States foreign policy. Asthe right to education pertains both
to civil and political, and to economic, social and cultural rights, quite afew of its components
form part of international legal obligations of the United States. Resource allocation, key to
economic and social rights, can be examined by focusing on governance. Defined as the
exercise of political power and/or “the relationship between the ruler and the ruled”,?® this notion
corresponds to the Special Rapporteur’ s definition of human rights as safeguards against abuse
of power and enables the examination of fiscal alocations for education. Both internationally
and domestically, resource allocation is governed by political decision-making, thus
necessitating an inquiry into optimal human rights correctives for this process. There are
numerous obstacles to be overcome, ranging from the variety and complexity of separate policies
within foreign policy, to constant questioning of the role of the Government with inevitable
consequences for governmental human rights obligations, to dissociation of human rights and
education, or uncertain affiliation between human rights and democracy.

25.  United States human rights policies have changed in the past three decades® and have
been supplemented by separate policies on democracy and associated assistance.®* Links
between human rights (or democracy) and economic development have not been elaborated,
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however. Thiswas not so earlier. 1n 1992, the Security Council highlighted “the non-military
sources of instability in the economic, social, humanitarian and ecological fields’.** Theinitial
rationale for United States aid did so even more forcefully. The Marshall Plan, which has
become a household word, prioritized the elimination of hunger, poverty, desperation and chaos
“to permit the emergence of political and social conditionsin which free institutions can exist” .
The rationale whereby hunger, poverty, desperation and chaos have to be eliminated before free

political institutions could be established subsequently disappeared from United States policy.

26.  USAID notesthat it is “spending less than one-half of 1 per cent of the federal budget”*
and the State Department has added that foreign assistance programmes “have ultimately put
more dollars into the pockets of American taxpayers than they have ever taken out”.* This trend
islikely to be reinforced by moulding aid to create “better markets for U.S. exports’ abroad
and/or to “better respond to U.S. national interests’.*®

27.  Anoptimal model for education encourages private as well as public schooling, localized
schooling systems and diversified sponsorship of schools, closely resembling the domestic
model asistypical inaid. The domestic priority for testing is reflected in the attention to
student-level outcomesin USAID policy. The human rights rational e necessitates asking what
education is for and moulding it to facilitate economic self-sustainability, which is key to poverty
eradication. For girlsinrural areas, incentives for enrolment in school and its completion are
strongly influenced by their subsequent ability to own land and obtain bank loans. These can be
hindered by socia and cultural norms which can be changed through education. Voluminous
research-based literature has demonstrated the risk of boys and men being driven towards
soldiering because education failed them, rather than offering a pathway for securing their
livelihoods. Such considerations have obtained additional importance in the immediate
aftermath of 11 September. The orientation and contents of education have been brought into
focus with evolving plansfor a“global crusade against terrorism”, promising to overcome the
previous neglect of abusing education to promote hatred, violence, warfare or genocide
(E/CN.4/2001/52, paras. 46-47).

28.  Theannua State Department report on human rights encompasses all countriesin the
world except the United States. In the past 24 years, it has provided a changing inventory of
human rights violations. Although the listing of rights does not include the right to education,
reviews of countries human rights performance do highlight itsimportant facets. The 2001
report has emphasized denials of access to education to girls and to children who are too poor to
afford school fees.*” The USAID inventory of categories deprived of access to education
alternates between vulnerable, disadvantaged and marginalized groups, the poor, girls and
women.® Vulnerability and poverty are identified as factors contributing to trafficking in
people, which is defined as an abuse of human rights, necessitating educationa and economic
opportunities as key preventative measures.* Such links between reported abuses and measures
for their prevention underpin global initiatives to mainstream human rights in international
cooperation.

A. Theimport and importance of gender

29.  The congressionally mandated attention to gender in United States aid seemsto be
interpreted asif it said “women” rather than “gender”.*® Increased access to education for girls
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is prioritized but when gender disparity is reversed, unequal access to education for boysis not
addressed.** This resembles domestic policies which also prioritize access to education for girls
and women in spite of the fact that female students outnumber men graduating from high school
and continuing to college and university. The shift from sex to gender necessitates addressing
both sexes as well as designing policies that equalize their opportunities and treatment.

30.  Both domestically and globally, two facets of the gender landscape require urgent
attention. Thefirst one, girls outnumbering and outperforming boysin schooal, isaglobal
exception. The second oneisthe rule, involving foreclosed educational opportunities for many
girls and young women, who bear children much too young and have to raise them alone. The
problem of children bearing children cuts across gender, religion, race and poverty and is
difficult even to address, let alone solve, because the chain of causation requires tackling arange
of unpopular issues. Preventing early pregnancy requires providing young people with the
information, means and motivation. It routinely meets fierce opposition. Traditionally ascribed
gender roles keep teenage pregnancy and single motherhood as a woman'’s problem and fail to
solveit by directing laws and policies towards girls and women alone.

31.  Premature sexuality is an issue that no society can address comfortably and confidently.
Few countries have secured the best interests of the child - both female and male - in coping with
it. Theright of the child to information about sexuality has created endless controversiesin
countries where it has been conquered, always against opposition and after lengthy litigation.
Internationally, the United States has been curtailing foreign aid lest it facilitate access to
abortion and, domestically, advocating abstinence rather than sex education. That such advocacy
hurts rather than helpsis shown by the large numbers of new HIV infections and high rates of
child pregnancy since “one half of adolescentsin the United States are already sexually active”
and consequently at risk of HIV infection and unintended pregnancy.*

B. Fiscal ramifications of equal rightsfor children with disabilities

32.  Theentry of disability into human rights law necessitated revising the concept of
non-discrimination. People with disabilities have disadvantages resulting from their impairment.
Promises of equal rights are meaningless, if not hypocritical, unless these disadvantages are
eliminated. In education, this translates into higher costs of schooling resulting from teaching
aids or higher pupil-teacher ratios. While the average annual cost of educating a child can be set,
for example, at $4,814, for adisabled child this easily exceeds $30,000.** Such afive-fold
increase in the cost of education is abone of contention in the United States because funding is
perceived as a zero-sum game in which additional funding for children with disabilities translates
into aloss for other children.

33.  Thelegal guarantee of free and appropriate education for children with disabilities
defines governmental human rights obligations. In the United States, these tend to be seen as
protections against rather than by the Government although President Harry Truman, speaking in
June 1947 before the National Association for the Advancement of Colored People (NAACP),
emphasized protection by the Government.** Aswith racial discrimination, to which President
Truman was referring, the elimination of discrimination against people with disabilities requires
comprehensive, costly and sustained action by the Government.



E/CN.4/2002/60/Add.1
page 12

34.  Theroleof education in the socialization of children prioritizes inclusiveness over
segregation. In the famous words of the United States Supreme Court, “ separate educational
facilities are inherently unequal”.* Racial segregation is difficult to eliminate, but segregation
of children with disabilitiesis difficult even to tackle. The cost of redressing disadvantage and
disability encounters continued opposition, domestically and internationally.

35.  Equal rights necessitate spreading the costs of compensatory measures as broadly as
possible, rather than confining them to the affected individuals or their families, individual
schools or states. The “No Child Left Behind” initiative promised to increase funds under the
Individuals with Disabilities Education Act (IDEA) “in order to reduce the burden that states
and local districts bear in meeting the special needs of disabled students’.** The National
Education Association (NEA) noted that budgetary decisions of May 2001 marginally increased
federal funding (from 15 per cent to 16.5 per cent), which remained at |ess than half of the
promised 40 per cent federal contribution.*’

C. Whither education: free public serviceor freely traded service?

36. Education can be regulated either as a service provided in the exercise of governmental
authority or as a service which is sold and purchased against aprice. When it istraded,
education is regulated by commercia law and is sometimes referred to as a “ property right”.
The Special Rapporteur has noted the confusion created by resorting to the term “rights’ for
commercial transactions (E/CN.4/2000/6 of 1 February 2000, paragraph 66). The core of human
rights is jeopardized by transposing the language of rights to the sale and purchase of education.
Human rights are entitlements inherent in human beings and are regulated by public rather than
private law. Blurred vocabulary camouflagesthislegal duality, with arisk of obfuscating the
boundaries between trade law and human rights law. Both domestically and internationally,
concerns about the future of education as a free public service have heightened the need to
reaffirm and reinforce education as a human right (E/CN.4/2001/52 of 11 January 2001,
paragraphs 55-59).

37.  Domestically, the dichotomy between public and private, free and for-fee schools has
always been part of the educational landscape. Private education for children of compulsory
school age can cost an annual $34,000, while college fees can amount to $34,000 just for
tuition.”® (For the sake of comparison, the minimum wage of $5.15 per hour amounts to an
annual income of just below $11,000.) Fears about the fate of public education have been
heightened by the introduction of school vouchers. They replace the right to free, good and
inclusive public education by an entitlement to a subsidy, thus transforming governmental
obligations to ensure availability, accessibility, acceptability and adaptability of public education
for all children into an entitlement to a voucher, which represents a part of the cost of education.

38. Internationally, the United States is a key advocate and beneficiary of international trade
in education services. In the 2000/2001 academic year, 547,867 foreign students contributed
more than $11 billion,* slightly more than total annual aid from the United States ($9.6 billion
in 2000°°) and a hundred times more than USAID provides for children’s basic education ($103
million®*). Thereis no information as yet about the dollar value of United States educational
services in more than a hundred countries where these are already being provided. The

United States proposal for liberalizing international trade in education services focuses on post-
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compulsory education, pledging that private education and training will supplement rather than
displace public education.”® However, USAID benchmarks for building human capacity through
education include reducing “ dependence of higher education on public funding”.>® Further
reductions of the aready insufficient funding for public education may well jeopardize the very
survival of post-compulsory education as afree public service.

39.  Theword public is key to defining education as a public good or a public responsibility,
or apublic service. The alternate - private - is slanted towards education as a“ property right”,
seldom differentiating between non-profit and profit-making educational institutions. Defining
education in accordance with trade rules substitutes educational provision on acommercia basis
for the realization of the right to education. Education statistics then portray access to education
but not its cost. For children of compulsory school age, statistics depict access to school without
denoting the quality of schooling, which may be so poor as to prevent children from learning.
For post-compul sory education, statistics feature enrolments, seldom adding the cost for the
individual and/or family and even more rarely the learners’ inability to continue in the face of
excessive Ccosts.

V. FISCAL ALLOCATIONSFOR PUBLIC EDUCATION
A. Legal enforcement ver sus democr atic decision-making

40.  Thejudiciary is often seen as the custodian of human rights and the image of the

United States as a country of laws and lawyers enhances itsimportance. The interplay between
three branches - legidative, executive and judicial - in resource allocation creates endless
controversy. Courts are supposed to interpret law, but they also createit. Legislatures have the
power of the purse but court decisions often challenge resource allocation. The executive exerts
agreat deal of power in implementing the law because funding formulas - exemplified by terms
such as ADM (district’s average daily membership), RWADA (resident weighted average daily
attendance) or TWPU (total weighted pupil units) - are likely to be understood only by those
who developed them.

41.  Thefriction between equal rights guarantees and budgetary allocations, which should but
often do not trandate into effective entitlements, is a worldwide problem. USAID has pointed
out that, in the absence of public funding, children’s access to education depends on their
parents’ income and wealth. Hence, public funding is necessary to ensure access to education
for poor children and break the intergenerational transmission of poverty.> Ensuring that public
funding is slanted towards poverty eradication requires human rights correctives for decision-
making, which is proverbially tilted in the opposite direction. Human rights guarantees are
meant to impede contrary fiscal allocations and enable courts to enforce their judgements against
recal citrant legidlatures.

42.  Anoptimal constitutional guarantee of the right to education would exempt the necessary
funding from political processes by making fiscal allocations for education mandatory. In
practice, funding for education is discretionary. The ends specified in the form of legal
guarantees cannot be met if the means made available through political processes are inadequate.
A court can find the fiscal formula adopted by alegislature in breach of the Constitution but the
legislature may fail to remedy that breach and the court lacks the power to enforce compliance.
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Justice Douglas of the Supreme Court of Ohio, in September 2001, received a suggestion as to
how the judiciary should deal with arecalcitrant legislature thus: “Find them in contempt and
put them injail”.* A scenario where ajudiciary finds alegislature in contempt of court and
imprisons parliamentarians illustrates the need to address the unwillingness of key political
actorsto trandate the right to education into fiscal allocations. Theroad still to be travelled
towards bridging the abyss between human rights law and political decision-making islong and
uphill.

43. In January 2001, ajudgement by the Supreme Court of the State of New Y ork®® has
revived hopes that the right to education may be progressing in spirit. The obligation of

the State to secure for al children access to education worthy of its name has been at issue.
Justice Leland De Grasse diagnosed the problem thus: only 15.5 per cent of public school pupils
were white, one in eleven was a recent immigrant and unfamiliar with English, almost three
guarters were eligible for free-meal programmes, that is, were categorized as poor, and 84 per
cent were classified as “minority students”.>’

44.  Theequa right to education in New Y ork’s public schools is hampered by a funding gap:
an annual $40,000 is available in suburban schools but only $4,000 in inner-city ghetto schools.”®
Inner-city schools thus cannot cope with the racial, ethnic, linguistic, religious and
migration-created diversity in conditions of poverty. The initial demand to fund all school
districts equally was rejected and the case has subsequently revolved around “adequacy”. This
term was defined to require that “the State must ensure an education to public school students
that satisfies some basic minimum requirements’.* The judgement faulted the funding formula
for education which hasfailed to halt, let aone redress, the combined disadvantages which
students and their teachers cope with. That children can be deprived of education because they
are too young to vote and are easily bypassed in political decision-making highlights the
rationale for children’s rights, aimed at rectifying their non-existent political voice.

45.  The United States Supreme Court has, however, declared taxation as well as economic
and socia policy as beyond its purview. It has held that raising and disbursing tax constitutes a
legislative function beyond the remit of courts, and it has rationalized local control over
education as “freedom to devote more money to the education of one's children”, faulting other
models for financing education as leading to a “comparable lessening of desired local
autonomy”.®® Reconciling local autonomy and equal access to good education for all children
remains a colossal challenge. Local autonomy enables parents to finance education of their
children while refusing to finance the education of other people’s children. The consequent
abyss between excellent and inadequate schools pits the localization prevailing in the

United States against globalization, a phenomenon also commonly associated with the

United States.

B. Localization versus globalization

46.  The abyss between knowledge-based and education-deprived communitiesis likely to
increase between and within countries. Globally, the right to education is recognized and
judicially enforced in many, but not all States.®* Within the United States, the right to education
is aso not recognized and enforceable in al states. Local control over education and the uneven
revenue base broaden and deepen disparities. Funds for public schools originate from three
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levels - local, state and federal. At the local level, public schools are regularly funded out of
local property taxes, making available funding dependent on the value of property in the school
district. Differencesin the tax base between rich and poor districts result in unequally funded
schools. Individual states provide funds to each school district, generally more than half of the
total. Federal funding isrelatively small (about one tenth) and conditioned by specific purposes
for which it is provided.

47.  Thislocalized financing of public education generates the largest budgets in the richest
school districts, while the poorest districts have the smallest budgets. Available funds are thusin
inverse proportion to the requirement of equal opportunity. The parents’ income s closely
correlated with their level of education, their race and/or ethnicity and the language spoken at
home. Most children live in neighbourhoods and attend schools that reflect their parents' income
and wealth status. Education is hence a mechanism for intergenerational status transfer. This
conflicts with the self-perception of the United States as meritocracy, evidenced in cheerful
recitals of rags-to-richestales. Thereisno doubt that there are individuals whose upward
mobility has broken the pattern of intergenerational statustransfer. They remain the anchors of
continued belief in upward mobility.

48. Localization rather than federalization produces an immense variety of schools, excellent
schools alongside those in which children cannot master the three Rs (reading, ‘riting and
‘rhitmetic)® and need remedial classesif they manage to enrol in college. Thereisan abyss
between “kids bound for Y ale and kids bound for jail”.%® Because orientation and contents of
schooling is determined locally, thereis an endless variety in what is being taught and how.
Globalization has deepened and broadened problems created through localization. The “new
economy”, of which information technology (IT) and financial services were supposed to be the
harbinger, lost appeal in April 2000. Thousands of newly unemployed followed the burst
Internet bubble and bankruptcies of dot.coms. The model had fit extremely well with the
United States self-image of meritocracy, its glorification of youth culture and its belief in instant
self-made millionaires. The young had led the Internet revolution, with the ability to learn and
innovate - as well as a propensity towards risk-taking - inversely correlated with age. The few
instant millionaires entered rags-to-riches tales, others returned to school if they could afford it.

49.  Thevertical division of powersimpedes forging an integrated and comprehensive
strategy for the public funding of public education. Because free and all-encompassing public
education was introduced by individual states, their constitutions rather than the United States
Constitution deal with education. Constitutional formulations vary. Some explicitly define the
obligation to provide a uniform system of free and “thorough and efficient” public education,
while others speak only about “adequate education”. The United States Supreme Court
disallowed the denial of education, pointing out that its cost would be unacceptably high. “A
subclass of illiterates’ would be created, with the associated costs of unemployment, welfare and
crime, but the Court stressed that only a denial of “aminimally adequate education” could be
challenged.®* Litigation thus moved down one level to individual states. Many have been
targeted by demands to alter budgetary allocations so as to provide education of equal, or at least
minimal, quality for all children.
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V. RACIAL AND GENDER PROFILE OF ECONOMIC EXCLUSION

50.  The ambivalence which race engendersis evident in two co-existing phenomena. “Racial
profiling” is deemed unacceptable when used by the police to transpose racia stereotypesto the
likelihood of offending, like stopping people for “driving while black”. Racia classifications
are, nevertheless, part of official statistics. The results of the 1950 census portrayed the country
as 89 per cent white and 10 per cent black. The 2000 census revealed that 12 per cent were
people of South American origin, who had been statistically invisiblein 1950.%> Changing
proportions of the two major categories referred to as “minorities’ in popular parlance are due to
have a considerable impact on the equal-rights discourse. Latin Americans are becoming more
numerous than African Americans and there is anovel mixed-race category. Theracial
classification of Latin Americansis avoided.®® The terms used to refer to them alter between
“Latino”, “Hispanic”, and “Chicano”, whereas “Latin American” israrely used. Theterm
“American” without a preceding capitalized adjective may well be reserved for WASPs (White
Anglo-Saxon Protestants), aterm coined by the sociologist Digby Baltzell in 1964.

51. Equalizing access to education constitutes a key human rights requirement, and attention
is slanted towards enhancing access to education for previously excluded categories, such as
victims of racial and gender discrimination. Legalized exclusion from education on the grounds
of race or ethnicity was successfully challenged in the 1950s, but a move in the opposite
direction is noticeable. For example, in 1950 the United States Supreme Court faulted the
University of Texas Law School for discriminatory denial of access to non-white students,®” only
to challenge in 1996, in another case involving the same institution, its affirmative action
programme, aimed at redressing the consequences of previous discriminatory exclusions.®® The
underlying law and judicial interpretations of affirmative action strive to reconcile two realms -
equal rightsfor al individuals and structural preferences. Outcomes have changed with a
changing political climate in the United States. While the thrust of jurisprudence legitimized
affirmative action in the 1960s, this was reversed in the 1970s and took a further slant against
affirmative action in the 1990s.

52.  The contradiction between individualism and racial and/or ethnic classification illustrates
how easily conflicting approaches can be pursued when people are socialized to accept them.
Oneislikely to hear that it is un-American to treat people as members of a group rather than
individuals and that affirmative action is uniquely American. Cherishing individuality is
perceived to be as much American asis self-classification by collective ascription, such as
African American, and the corresponding urge for differentiated treatment.

53.  Thelanguage used for equalizing educational opportunitiesis varied and changing.
“Equitable” is preferred to “equal” because “equal” tends to be interpreted to mean that
everybody gets the same share. The very system of financing education impedes defining
“equal” to mean additional funding for children who need to overcome disadvantages or
disabilities so as to enjoy the equal right to education. A scheme of “affirmative financial

action” to equalize educational opportunities would require acknowledging victims of
discrimination. The preferred term for victims of racial discrimination is, however,

“minorities’. In New Y ork City schools, 35 per cent of children are black, 38 per cent are Latino
and 11 per cent are Asian,®® and yet this numerical majority is referred to as “minority students’.
Although the previous Administration acknowledged “continued racial and ethnic discrimination
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in education”,” the new Administration focuses on disparities in learning accomplishments.”*

Different from “victims of discrimination”, terms such as “minority” or “disparity” do not have a
defined meaning in law, which impedes enforcement of equal-rights safeguards. Such terms also
subterfuge the message of Jonathan Kozol’s 1991 classic on education in the United States,
entitled Savage Inequalities.

54.  Accessto school may be secured for all children but this does not mean that schools are
good, and those schools that are good may not be affordable. Opting out of public schoolsis
possible for those parents who can afford private and/or religious education. Parental choice
amongst public schoolsis determined by their ability to afford living in a neighbourhood where
schools are good. The varying quality of schoolsis exemplified by advertisements for the sale of
family houses, which include testing scores of neighbourhood schools as an important marketing
item. This process of economic exclusion flouts the common school ideal.

A. Coping with poverty: Mississippi

55. Education as a universal human right requires elevating corresponding human rights
obligations to the highest possible level in order to rectify inequalities, which cumulate in time
and space. Those who have had the |east access to education tend to leave this heritage to the
next generation. Making individual families and local communities responsible for funding
education broadens the gap between haves and have-nots. Breaking this vicious circle requires
governments to prioritize and equalize funding for education, to increase funding for teachers
and students who are coping with poverty so as to redress disadvantages they need to overcome.
Instead, seeking “high-poverty, high-performing schools’ "> makes it possible to focus on isolated
cases of success against all odds.

56.  Child poverty is a serious problem in the United States, as demonstrated by state-by-state
estimates by the United States Census Bureau of 6 August 2001.”® These have pointed out that
onein every six children lives below the poverty line, with the highest proportion living in
poverty - 26 per cent - in Mississippi.” There are no educational statistics on poverty. The
proxy indicator is the percentage of children entitled to afree meal, 55 per cent in Mississippi
and 94 per cent in Benoit, in the Mississippi delta. Racial composition is presented separately,
51 per cent black in Mississippi and up to 98 per cent in Benoit. The percentage of children
entitled to free meal's corresponds to the percentage of black children. The percentage of special-
education children also tends to be elevated in districts where most children are poor and black
(12 per cent in Mississippi, 25 per cent in Benoit).” The percentage of school children in single-
parent familiesis not included in the statistics at al. The neutral term “single parent” disguises
the fact that all are mothers. Schoolteachers (83 per cent of whom are women’®) manage as they
can. Attracting male or even black teachersis arduous because of low salaries and the excessive
challenges that teaching in these circumstances entail.

57. Large white-owned farms are supposed to generate funding for public schools through
property tax, but white children go to private, not public schools. That public schools are
underfunded and tax payers none too keen to increase funding for them is a foregone conclusion.
Hopes that the political decision-making process, which bestows power upon adult, white,
propertied men would favour young, poor, black children and their young mothers clash with
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reality. Altering funding for public education would require profound changes. Questions about
options for change routinely encounter one answer: “Thisishow it has always been in
Mississippi.”

58. Endless cotton fields in the Mississippi delta are a beautiful sight for people who drive
through them but also a symbol of an unaltered past and foreclosed options for the future.
Children of black sharecroppers and farm labourers have few employment opportunitiesin
mechanized agriculture. A young black girl will have “a pretty baby” while at school and
become a grandmother in her thirties; incentives and opportunities to alter the intergenerational
transmission of this pattern are few and it takes a great deal of courage to break the mould.

B. Thecost of denying theright to education: New York City

59. Single motherhood engenders two distinct responses, whether in Mississippi or

New York City. Thefirst iscondemnatory, based on the breach of the prohibition of pre-marital
sex, while the second highlights single motherhood as a major determinant of child poverty.
Both are punitive. If single mothers have had their children young, their level of education will
be low and they will be confined to low-skilled and low-paid jobs, having to bear al the cost of
raising children without another wage earner. With their mothers earning too little to afford
good childcare and pre-school education, children begin formal schooling at a disadvantage.
Official statistics show that 70 per cent of 3to 5 year old children are read to aoud when their
mothers have a college education, but this diminishes to 38 per cent if the mothers have not
completed high school.”” Disadvantages multiply if the mother has not completed high school, is
single and Hispanic, while advantages multiply for “white children from two-parent households
with far;gi ly incomes above the poverty threshold and with mothers who spoke English at
home”.

60. Different from Mississippi, much of New York City’s population are migrants and are
not socialized into a pattern of behaviour set a century or two ago. Mothers are in the frontline
of movements for change. One explained how her organization, Madres en Movimiento,
emerged and grew, apologizing with a shy smile for swallowing tears while speaking about
efforts to tackle a multitude of problems all at once - garbage and rats and heavy truck traffic,
substandard schools and uncertified teachers. Another detailed obstacles faced by New
Settlements Parent Action Committee in the south west Bronx: 41 per cent of teachers are not
certified, 83 per cent of school children have not learned to read in school, and the number of
children referred to special education hastrebled. A third one, representing Queensbridge
Community in Action, has pointed out that referrals of African American children to special
education exceed threefold referrals of white children, and half of black children are placed in
the most restrictive setting. Twenty-eight per cent of those segregated into special education
drop out, while less than 8 per cent finish school.”®

61.  The pledge of the Chancellor and the Board of Education to establish clear lines of
authority to make the school system fully accountable for the performance of all children®® has
not yet been fulfilled. It isimmensely difficult to discern which particular body should process
what type of complaint, and even more to ascertain the amount and flow of funding through the
labyrinth of educational administration. Worse, the spending cuts announced in the immediate
aftermath of 11 September will aggravate solving problems for which funding is indispensable.
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62.  Exposure to violence belongs among the problems which do not depend on funding, but
may have been aggravated in response to 11 September. In New Y ork, school children are
continuously reminded of the pervasiveness of violence as they pass through metal detectors at
the school gates, have their lockers searched for guns, and hear sirensand alarms. The first
person at the doorway of each public school which the Special Rapporteur visited in New Y ork
was a uniformed police officer. The 2000 Indicators of School Crime and Safety noted that in
school year 1996/97 one in 10 schools reported at least one serious violent crime and that almost
onein 10 students carried aweapon to school.® If education is defined in the broadest sense of
thisterm, as the sum-total of what children learn from their parents and peers, from the mass
media as well asfrom the hugely developed advertising and entertainment industry - much of
which is specifically targeted at children - in-school and out-of-school messages often conflict.
Studiesinto violence have revealed that *youth who observe adults accepting violence as a
solution to problems are apt to emulate that violence” .

63.  Violenceisafavourite topic of video games and films. The two frames of reference -
reality and virtual reality - made many schoolchildren unable to differentiate between television
news on 11 September and Hollywood films in which burning skyscrapers and screaming people
fleeing death and destruction were created to, supposedly, entertain the audience. It isadults
who help children separate fact from fiction, and children take emotional cues from their
reactions.

VI. CONTROL OVER EDUCATION

64. Locally elected school boards determine education policy and the curricula of public
schooals, the selection of school textbooks and books for school libraries, and even plays which
students can use in dramaclasses. The powers of school boards are routinely challenged by
parents, who invoke their right to control the education of their children. Children have no
recognized right to articulate and defend their own vision of what their education should be,
while teachers acquire the protection of academic freedom only when their students are at least at
the secondary level. Non-recognition of the rights of the child and constraints upon the teachers
role situate decision-making within electoral politics. Results influence, and often determine,
whether children should be instructed in what they should think or educated as to how to think.

65. Reconciling decisions of school boards with parental rights generates an endless stream
of court cases. In one, a mother argued that “she did not want her children to make critical
judgements and exercise choices in areas where the Bible provides the answer”.# Similar cases
have highlighted extreme positions about the purpose of education. On the one hand, the
United States prides itself on scientific discoveries and technological breakthroughs. On the
other hand, opposition to adapting education to further development of science and technology
remains fierce. The ambition of the new Administration to strengthen the quality of science
instruction in elementary and secondary schools and remedy the situation where United States
pupils are trailing behind other developed nations in science® may be thwarted by domestic
politics.
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A. Freedom of religion

66. Religion constitutes an immensely important issue in the United States because,
differently from most Western and/or Northern countries, the majority in the United States

declare themselves to be religious. The turbulent history of conflicts between different religious
communities in public schooling led to the separation between Church and State in the

United States Constitution. This had initially been interpreted to require that public education be
secular, an interpretation subsequently reversed and further change is likely to ensue.

67. On 29 January 2001, the White House Office of Faith-Based and Community

Initiatives was set up and an executive order issued, including to the Department of Education, to
facilitate the provision of services by faith-based organizations. The premise is apparently that
religious organizations could provide better services because they are religious, hence the
Federal Government should support them financially. Another interpretation of thisinnovation
is electoral politics: those who go to church more than once a week voted two-to-one for
President Bush.®

68.  Faith-based services are anticipated in after-school programmes for low-income children.
Federal funding for educational services provided by religious organizations has been deemed by
many as a departure from the constitutionally mandated separation between Church and State.
The justification is that previous Administrations wrongly slanted their approach, acting “as if
the law banishes religious providers and mandates rigid secularism” .2

69.  Thetext of the United States Constitution provides a deceptively simple recipe:
“Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof.” The United States Supreme Court had initialy interpreted this as a separation
between religion and public schooling, positing “theideal of secular instruction and political
neutrality”.®” After religion was defined to include secularism,®® it became impossible to
advocate freedom from religion as a counterpart to freedom of religion. The focus gradually
shifted from the initial commitment to secularism to the equal status of religion and secularism,
and to “discrimination against religion”. The United States Supreme Court ruled in 1990 that
students’ religious groups could meet in high schools if secular groups were a'so meeting, adding
in 1993 that church-sponsored evening meetings could be held in school if non-religious
meetings were also held, and in 2001 holding that church-run student clubs could use school
facilitiesin extended-day programmes if others were allowed to do so. Moreover, freedom-of-
speech safeguards legitimized a “religious perspective” as an alternative to a*“ secular
perspective’.® This has facilitated the entry of religion into school activities, programmes and
curricula.

70. In a much-quoted statement, the United States Supreme Court declared that “no official,
high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other
matters of opinion”.* Its subsequent jurisprudence, however, gradually endorsed a view
whereby public schools should influence their students to adopt particular beliefs. Local control
over public education facilitates intergenerational transmission of “community values’ or
“cultural values”.™* Thereisrarely aconsensus on what these values may be, hence the
particular values that are chosen, defined and espoused by local education officials are often

challenged by parents or teachers.
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71.  Theworlds of science and religion are far apart. Science thirsts for empirically based
knowledge, moral and/or religious beliefs involve decisions about right and wrong. Such beliefs
are often used to challenge empirically based knowledge. Disentangling the two was mandated
by the United States Supreme Court when it posited that the Government should avoid
entanglement with religion. This recipe has not been heeded.

B. Deciding what children should learn: Kansas

72. International comparisons of learning accomplishments have started with mathematics
because it is taught similarly world-wide. Learners knowledge can be easily compared
regardless of the country in which they go to school. The trend towards creating knowledge-
based societies has heightened interest for such comparisons. It could be easily anticipated that
geology or biology could be examined according to globally accepted definitions of what
constitutes knowledge and how well it is transmitted to the young. Both would create problems
for United States participants because boundaries between knowledge and belief have been
blurred. Hence, evolution could become a subjective, contestable matter of opinion.** Thisis
exemplified in the on-going tug of war between “creationism” and “evolutionism” in school
curricula.

73.  Darwin’s The Origin of Species created a stir by demonstrating how natural selection
occurs. This prompted opposition from many religious communities whose belief in design by
the Creator had been shattered by Darwin’ s theory of evolution. United States courts became
involved in 1927, when ateacher was dismissed for teaching evolution, an anti-religious doctrine
positing that human beings evolved from other species.®® (Thetrial was dubbed “the monkey
trial”.) The United States Supreme Court revisited the issue in the 1960s and alaw banning the
teaching of evolution was declared unconstitutional with ajudicial finding that “creationism”
represented a religious dogma which hampered scientific education.** The issue was not settled
and the United States Supreme Court had to rule whether school curricula should include the
theory of evolution or the biblical account of human creation, or both. The Court has upheld
evolution, emphasizing the need for effective teaching of science.*®

74.  The Supreme Court’ s judgements are delivered far away from school boards which make
decisions by magjority vote; these decisions are seen as political choices. The autonomy of
universities prevents such political choices from moulding the curriculum, as does respect of
academic freedom, but students enter university after 12 years of schooling which was governed
through such political choices and influenced by the associated advertising.®

75.  Kansaswas atarget of world-wide attention when the School Board opted for
“creationism” in 1999. The results of the elections for the Kansas School Board in 2000 atered
its composition, making reversal of that decision possible. Decision-making involved
consultations with the public, encompassing actors with opposite viewpoints, such as Kansas
Citizensfor Science, the Intelligent Design Network, the University of Kansas and the Creation
Science Association of Mid-America. The Board appointed a Kansas Science Education
Standards Writing Committee, which suggested restoring evolution in the curriculum and the
majority of the Board voted in favour.”” The fate of the school curricula may thus have been
decided until the next round of elections for the School Board.
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VII. CONCLUSIONSAND RECOMMENDATIONS

76. Education involves much more than the transmission of knowledge and skills. The
values which education espouses might be openly endorsed or cloaked behind an apparently
neutral curriculum. Nevertheless, they are part and parcel of any and al schooling, which may
be slanted towards instructing children what to think or teaching them how to think. The powers
exercised by those who decide on the values, contents and methods of education therefore ought
to be subject to human rights safeguards, lest these powers be abused.

77.  There have been many documented instances of abuse of schooling in various parts of the
world, where “education” has promoted genocide or spawned beliefs that killing peopleis not
only acceptable but heroic. The horror of seeing the results of such “education” on

11 September reminds us that we desist from tackling it at our own peril. Understanding that the
planning of that carnage entailed setting the value of human life at naught, both for the
perpetrators and for the victims, requires addressing values in the narrowest sense of this word.

78. Raising the priority of education has been promised time and again, including by the new
Administration, but the long-term benefits of education are always ousted from the apex of fiscal
allocations by short-term priorities. It isno coincidence that countries in which the right to
education is fully guaranteed have low levels of violence, nor isit coincidental that
institutionalized education began in the United States in order to make people economically
self-sustaining. Both facets of education gain tremendous importance in coping with economic
recession while at the same time waging awar. The human rights perspective makes it possible
to connect issues that are treated in isolation within a comprehensive legal framework that
applies both domestically and internationally.

79.  Human rights problems are rarely confined to asingle region or country. The
universality of problems underpins the universality of human rights standards. The pattern of
problems and their optimal solutions resonate world-wide. The very problems which dominate
the global agenda are also found in the United States, such as the role of education in eliminating
child pregnancy or the cost of securing the equal right to education for children with disabilities.

80.  Thelanguage of rightsis omnipresent in the United States. Passengers' bills of rights are
routinely displayed in taxis, health insurance companies are regulated by alaw which bears
“patients’ rights” initstitle. Thereisadesperate need for human rights education, as this term
tends to be used only with reference to other countries. Domestic vocabulary abounds with
terms whose meaning is unclear (such as “minority”) or changeable (such as “discrimination”) or
as yet undeveloped (such as“gender”). Many grievances are couched in the language of rights
but there islittle knowledge of the human right to education, human rights in education or
enhancing human rights through education. When the language of rightsis used in education,
varying meanings are attributed to the term “rights’. In 1995, the California Civil Rights
Initiative invoked the language of the 1964 Civil Rights Act, reversing its previous meaning to
advocate the abolition of affirmative action. Thiswasillustrative of the path travelled thusfar.
Cdlifornia, apioneer in the battle for racia equality in education in the 1960s, led in the opposite
direction in the 1990s. This shift in the meaning attributed to “civil rights’ demonstrates the risk
of converting the term “rights’ into aweasel word, which can accommodate almost any contents.
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81l.  Thefrequent definition of human rights as protections against the Government, rather
than also by the Government, is belied by governmental obligations towards children with
disabilities. This clearly demonstrates that human rights cannot be cost-free. The Government
cannot implement its human rights obligations without committing and sustaining public
funding. Similarly, effortsto eliminate racial discrimination have demonstrated that dissociating
race from poverty has not led to desired outcomes. Because economic exclusion hasavisible
racial and gender profile, revisiting the core concepts of equal and unequal rights seems timely.
The aftermath of 11 September has revived calls for protection of people by the Government. It
has also elevated respect for public services, which was undermined during previous decades.
This provides an excellent opportunity for trans ating numerous commitments to provide
excellent education to all children into areality.

82.  Many denias and violations of the right to education are being exposed and opposed,
even if the language of rightsis seldom used. Court cases entail a decade or two of litigation, not
to mention large financial resources. Rapid and free-of-charge remedies in the form of human
rights commissions, or defensores del pueblo, or ombudsmen, could translate the current
emphasis on accountability in education into practice. Thiswould also ensure that remedies are
available to all those who cannot afford lengthy and expensive court cases.

83.  Thelack of recognition of the child’ s right to education, rightsin education and rights
through education prevent children from being treated as the subjects of rights. The exclusive
focus on parental rightsis amajor impediment to recognition of the rights of the child. Parents
make choices with or without consulting children, at their discretion. Adults vote in elections
conveying or not the best interests of children, also at their discretion. Parentless children and
those with irresponsible parents suffer in consequence. All children suffer the consequences of
their lack of political voice. Furthermore, the abuse of children by their own parentsis aworld-
wide phenomenon from which the United States is not exempt. Thisisagrim reminder of the
need for human rights safeguards to prevent abuses of power by adults - even parents - over
children.

84.  Thevertica and horizontal fragmentation of decision-making in education has created an
immensely complex educational bureaucracy, with non-teachers in the public school system
outnumbering teachers, and teachers typically having the lowest salaries. Accountability for
students’ performance would require simplifying and streamlining the system, aswell as
channelling inputs towards teaching and learning. Moreover, public schools are held
accountable for outputs but the intake and inputs are beyond their influence. Their ability to
control their intakeislimited. Inputsinto education are determined by political processesin
which neither educational considerations nor legally recognized rights necessarily prevail. The
rule of inverse proportion reigns, and schools and teachers facing the greatest challenge are
provided with the least support.

85.  Thereviva of the common-school ideal, aimed at creating an informed and self-
governing citizenry by educating all children together, seems particularly pertinent in the
aftermath of 11 September. Everybody hopes that the Great Depression will never be repeated,
but the current economic recession is likely to be aggravated by the war effort. The Universa
Declaration of Human Rights emerged, with the unstinting support of the United States, as a
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pledge to remedy the previous absence of human rights safeguards - civil, political, economic,
socia and cultural. Inthe famous words of Maya Angelou, history cannot be unlived but, if
faced with courage, need not be lived again.
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