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l. Infroduction

In September 2018, Ricardo Batres’ name made
headlines after he was arrested and charged with
labor trafficking in Minneapolis, Minnesota.! He
also brought well-known developers throughout
the Twin Cities metro area, including Lennar Homes
and another major developer, into an unwanted
spotlight. Batres - the owner of American
Contractors and Associates LLC who operated
as a labor broker on construction projects tied
to several well-known developers - was charged
by the Hennepin County Attorneys’ office with
severe abuse of workers including threatening
people with deportation when they complained
about problems in the workplace, stealing wages
by withholding them, failing to take basic safety
precautions, and more.

In an industry that places constant downward
pressure on costs, developers seem to have
purposely turned a blind eye to the abuses
reportedly perpetrated by Batres on their projects.
Since this case broke, one of the major developers
where Batres worked on a project claims to have

established a sub-contractor certification process
to ensure that such abuse would never take place
on one of their job sites again. Yet in September
2019, a construction worker came forward
reporting that after working on a project of that
same developer in Minneapolis, he received death
threats from the contractor with whom he worked,
simply for asking for his unpaid wages.? Shortly
afterwards, KSTP News reported finding Batres on
another site of that same developer in Richfield. At
first representatives of the company denied that
Batres was on one of their sites, and even tried to
claim that the site in question was not a project
of theirs. Only after the pressure of the public
spotlight did the company acknowledge that
Batres was in fact on site at one of their projects.?

“We know that it is not only us who are being
abused,” said Jose Adalid Zavala Lopez, one of the
workers who, motivated by the mistreatment he
experienced while working for Batres, chose to
participate in the labor trafficking investigation.*
Zavala Lopez is not wrong; this case reveals
how the prevailing business model of the non-
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CTUL member and construction
worker, Luis Nufiez, calling on Wells
Fargo to invest in responsible housing
development in the Twin Cities



union segment of the construction industry
renders thousands of workers vulnerable to
extreme exploitation and abuse. While project
budgets, schedules and permits are subject to
strict oversight, little effort is made to ensure the
protection of workers’ basic human rights.

The sheer volume and scale of these abuses - many
of which never come to light - confirm that the
industry is exploiting workers, their families, and
their communities. This report surveys working
conditions in the Twin Cities construction industry
and proposes a path forward focused on proven
models of worker driven enforcement.

Methodology

Primary source data was collected from surveys
with Twin Cities construction workers by Centro
de Trabajadores Unidos en la Lucha (CTUL)® a
human rights organization that focuses on deep
leadership development with low-wage workers in
the Twin Cities metro area. From January to March
2019, CTUL surveyed 76 construction workers on
and off job sites about wages, benefits, training, and
workplace health and safety. Survey respondents

workedonadiverserangeofprojecttypes,including
commercial buildings, multi-family residences
(e.g., apartments, condominiums, senior housing,
etc.), and single-family residences (remodeling
as well as new construction). Respondents also
came from diverse trades, including framing,
siding, roofing, cement, masonry, painting, and
remodeling. Additionally, CTUL surveyed workers
from different cities of residence (the top four
being Minneapolis, Saint Paul, Columbia Heights
and Burnsville), with varying levels of experience
(ranging from less than one year to over ten), and
numerous countries of origin, the top five being
Mexico, the United States, Honduras, El Salvador
and Guatemala.

In addition to worker surveys, this report
draws on data from official court documents
and reputable media outlets to provide an
overview of working conditions in Minnesota’s
construction sector. Lastly, data on the industry’s
expansion were gathered from the U.S. Census
Bureau, the U.S. Department of Labor and the
Minnesota Department of Labor and Industry.
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CTUL member and construction worker, Humberto Miceli,

speaking on a panel about wage theft together with Minnesota

Attorney General Keith Ellison and Minnesota Commissioner of
Labor and Industry Nancy Leppink

Labor Supply Chain in the
Construction Industry

Developers coordinate a range of activities,
including the construction of new buildings, the
renovation of existing buildings, the purchase
of raw land, and the sale of developed land.
Some developers operate as their own general
contractors on projects, while others outsource
this function. General contractors are responsible
for the day-to-day oversight of a given construction
project and the provision of the material,
equipment, labor and other services. General
contractors solicit bids for key aspects of a project
and then hire subcontractors to complete that
work. Subcontractors may specialize in one or more
areas of construction such as framing, plumbing,
electrical, painting, etc. Some general contractors
or subcontractors may hire labor brokers, who
provide only labor and light equipment. Labor
brokers rely on contract workers.

Popular education image used to organize
construction workers




A Pattern of Wage Theft

Gonzalo Monge is a painter and a construction
worker. Over the last eight years, Monge has
experienced at least one major instance of
wage theft each year totaling over $1,000.
He has to budget with the assumption that
he will only receive a fraction of his wage.
His former employers have routinely broken
the law with little to no consequence. He has
taken a number of them to conciliation court
and won, but still hasn’t been paid for all his
labor.

Overview: A Tale of Two Industries

For the past decade, the construction industry
in Minnesota has shown signs of robust growth
and incredible resilience as it emerged from the
depths of the Great Recession. While construction
employment in the state plummeted by 25%
between 2007 and 2010, Minnesota added back
31,486 construction jobs between 2010 and 2017,
far outpacing the national average rate of recovery
in the sector® In 2018, 121,677 Minnesotans
worked in the construction industry, compared to
96,388in2010.” After years of growth, the industry
is now struggling to fill vacant positions. Inarecent
Associated General Contractor’s survey, 84% of
respondents in Minnesota anticipate that the lack
of availability of a skilled workforce will impact
their business.® These issues notwithstanding,
construction is still outpacing other industries in
the area.’

Withjob availability, relatively few barriers to entry,
and above-average wages - the average hourly
official pay recorded for construction workers
was $33.62 in May 2019 - one would expect the
booming construction industry to be an attractive

option for workers in the Twin Cities. But this
number reflects the formal and visible segments
of the construction industry, where workers
labor under contracts that ensure enforcement
of their rights and decent wages. It does not
reflect the many workers hidden in the shadows
where subcontractors suppress wages and coerce
workers through retaliation and violations of their
basic rights.

While the construction boom has generated
immense profits for developers and investors,
a significant portion of the industry is riddled at
its base with worker exploitation. The constant
downward cost pressure incentivizes various
types of abuse, while the widespread practice of
sub-contracting shields those up the chain from
accountability for those abuses. As a result,
workers often labor in precarious and vulnerable
circumstances with little meaningful avenue for
remedy in the event of mistreatment.

Ultimately, it is
the workers at
the bottom of the
chain who bear
the hidden costs of
this business model
conirolled by the
top.

As the non-union segment of the construction labor
market continues to grow, it erodes union density
and threatens to undermine industry wages and
working standards more broadly. Paradoxically,
however, the prevalence of unions in certain
segments of the construction industry demonstrates
that the industry can in fact thrive when workers
are paid well and treated with respect.

Construction members of CTUL
building power
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Construction Company Reportedly Subjected Black Employees
to Noose, Threats and Racial Slurs

In 2016, two African-American men filed a charge with the Equal Employment Opportunity Commission
(EEOC) against JL Schwieters Construction, Inc., located in Hugo, Minnesota.?! Staple and Pye worked
as carpenters for the construction company between September 2012 and December 2013, a period
during which both were reportedly subjected to racial harassment during their employment by a
white supervisor.?

The EEOC sued the construction company, noting “...[t]he harassment included the supervisor making
racially derogatory comments to Staple and Pye, including calling them “n----r” The supervisor told
Staple and Pye that he had a gun, and made threats that he could “shoot a n----r a mile away.” The
supervisor made a noose out of electrical wire and threatened to hang Staple and Pye, EEOC alleged.
The harassment was witnessed by other supervisors, but no action was taken to stop it. According to
EEOC’s lawsuit, Pye complained to another supervisor and the company’s safety director about the
harassment, but no action was taken to stop or prevent the harassment.”?3

The case was ultimately settled for $125,000.2*




Violent Retaliation Against Yovani Castro Romero

In 2017, Yovani Castro Romero, a roofer from El Salvador, was working on a residential construction
projectin Maple Grove, Minnesota. He had been hired to hang sheetrock by Douglas Maroto Sanchez,
owner of Martinez Construction. Castro Romero was not paid upon finishing this task; instead,
Maroto Sanchez kept piling on new projects, withholding payment until these were completed.

On July 10, after several weeks of working from 8 a.m. until midnight, Castro Romero and Maroto
Sanchez had an argument. It was 3 p.m. and Castro Romero had not eaten all day, but Maroto Sanchez
insisted that Castro Romero finish the day’s work before leaving to get food. When Castro Romero
tried to leave, Maroto Sanchez responded by putting his hands around his neck, picking him up off

the ground, and throwing him down.

Castro Romero called 911. A coworker who was on site captured photos of the assault and
corroborated everything Castro Romero reported to the police. Maroto Sanchez was cited for fifth-

degree assault and fined $800.%°

Il. Labor Conditions

The downward pressure on costs by some
developers drives many construction contractors
in the non-union sector to cut corners with respect
to labor conditions. Ultimately, it is the workers at
the bottom of the chain who bear the hidden costs
of this business model controlled by the top.

This section draws from interviews CTUL
conducted with 76 workers in the Minneapolis-
St. Paul construction industry, as well as publicly
available secondary data, to provide an overview
of non-union working conditions in the industry.
This research reveals widespread and myriad
forms of labor abuse, including:

e Wage theft

e Dangerous conditions

e Discrimination

e Retaliation

e Labor trafficking

Wage Theft

A 2017 study from the Economic Policy Institute
found that, across the ten most populous U.S.
states, nearly 20% of the low-wage workforce
reported being illegally paid less than the
applicable minimum wage in their state. As a
result, wage theft has been estimated to cost the

average minimum wage worker $2,634 per year,
and annual aggregate stolen wages across the US
exceed $8 billion.!! Those experiencing wage theft
are most often low-wage immigrant workers and
workers of color.

In the construction industry, employers commit
wage theft in a number of ways, including by:

e Misclassifying workers as “contractors”
in order to skirt federal and state labor
standards

e Shaving hours from workers’ paychecks
with no explanation

e Subjecting workers to excessive workloads
that require them to work unpaid during
breaks or after hours

e Failing to track or pay overtime

e Firing workers while refusing to give them
their final paychecks

e Simply refusing to pay workers once the
work is done.

“It doesn’t matter
if 1 get hurt; | need
the money.”

The data collected by CTUL's 2019 worker survey
confirmed the pervasiveness of wage theft in
Minnesota’s construction industry. Among the
workers surveyed by CTUL, 48% reported having
experienced wage theft. Of those workers who
reported wage theft, the most common form (36%)
was not being paid overtime rates for overtime
hours worked. The second most common form
(30%) was being paid below the minimum wage.
Other reported forms of wage theft included illegal
pay deductions and workers being forced to work
through their breaks.

The implications of wage theft for construction
workers and those who depend on their income
cannot be understated. Wage theft can trigger
a spiral of debt and instability as workers fall
behind on bills, forgo nutritious food and needed
healthcare, and turn to predatory payday loans as a
last resort to make ends meet. Furthermore, wage
theftundermines attempts by low-wage workers to
raise themselves out of poverty, thus causing harm
to their families and communities. An estimated
$30 million in tax revenue is lost to wage theft
each year in Minnesota, which lessens available
resources for public education, healthcare, and
other social services.'?

Dangerous Conditions

The federal Occupational Health
and Safety Administration reports
that the construction industry
is by far the most dangerous
employment sector for workers,
with 971 workplace fatalities
recorded in 2017 across the
US.1® The construction industry
also had the greatest number of
Latino worker deaths (291) and
immigrant worker deaths (262).'*

Among the 76 workers surveyed
by CTUL, 44% of respondents
reported that their employer does
not provide them with proper
safety equipment, and 49%
said that they had not received
any safety training. Taken
together, the lack of proper safety

equipment and training combined with strenuous
and often rushed working conditions creates a
perfect storm for workplace injuries. In fact, three
in ten of the workers surveyed said that they had
been injured on the job at some point.

When construction workers are injured on the job,
they often must miss days of work to recover, which
means foregoing the wages they rely on to support
themselves and their families. Some injuries are
so severe, they force workers to leave the industry
altogether. Unfortunately, many employers take
advantage of workers’ economic insecurity. As one
of the survey respondents stated:

“It doesn’t matter if I get hurt; [ need the
money. | can’t quit the job because then
I need another one.. They are taking
advantage of us because we are immigrants
and they know that we will accept anything
in front of us.”

Of the workers who reported being previously
injured on the job, only 26% said that their
employer covered their medical costs and paid
for the time they missed from work.

CTUL member and
construction worker
celebrating a wage
theft victory



Discrimination

The demand for low-wage labor in the construction
industry drives employers to hire workers who are
perceived to be more vulnerable, be it due to their
immigration status, race, ethnicity, gender, or other
social factors. Discrimination therefore plays a
consequential role in terms of shaping how people
are treated in the labor market. When asked by
CTUL if they see their gender, race or ethnicity as
a factor that shapes their labor conditions, 42% of
surveyed workers responded affirmatively. Some of
these workers reported that they receive no breaks
at work, in contrast to their white counterparts.
Another worker stated that his employer makes
non-white workers carry out more dangerous
tasks than their white counterparts. And workers
who are undocumented stated that their employers
take advantage of their work authorization status
to pay them lower wages.

Retaliation

Construction workers’ vulnerability to abusive
labor conditions is further exacerbated by
employers’ widespread use of retaliation to
prevent workers from defending their rights in the
workplace. As a report co-published in 2017 by the
Raise the Floor Alliance and the National Economic
and Social Rights Initiative describes:

“Retaliation as a systemic business practice,
when coupled with our inadequate social

safety net for workers to fall back on,
compels silent acceptance by hundreds
of thousands, even millions, of workers
as their wages are stolen and conditions
degrade to levels incompatible with human
dignity and rights.”**

Retaliation not only affects individual workers
who complain but can also have a chilling effect
on other workers by clearly illustrating the
consequences for speaking up. This underscores
the way in which retaliation is used as a means of
disciplinary control by employers. This chilling
effect also makes retaliation extremely difficult
to measure because, as articulated in a recent
report by the National Employment Law Project,
“it operates almost by definition to silence
workers.”*® However, studies have shown that the
risk of retaliation is widespread, particularly for
low-wage and immigrant workers who already
experience structural marginalization.!” Moreover,
acrossthe spectrum of workplaceissues, retaliation
can often create the conditions for undetected
“smaller” problems to metastasize over time into
more serious forms of abuse or risk.

Among the workers surveyed by CTUL in the Twin
Cities construction industry, 30% said that they
do not feel that they can complain to supervisors
about concerns without fear of retaliation. Workers
cited threats of being fired, blacklisted, deported,
or kicked out of employer-provided housing as
forms of retaliation common in the industry.

\
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CTUL member and
construction worker, Maximo
Gutierrez, speaking at a forum

about wage theft T

Contractor Ricardo Batres
Charged with Labor Trafficking
Yovani Casiro Romero

In September 2018, Centro de Trabajadores
Unidos en la Lucha (CTUL) helped local au-
thorities bring a labor trafficking case against
construction contractor Ricardo Batres —- mak-
ing this one of the first labor trafficking cases
filed in Minnesota. Based on testimony from
other workers who have come forward to
CTUL since Batres was charged, Batres’ firm is
not the only perpetrator of labor trafficking.?®

Batres was charged with “labor traffick-
ing, theft by swindle of public funds and in-
surance fraud. According to the criminal
complaint, Batres began recruiting workers
in 2017. He enticed as many as 12 people to
work for his company, American Contractors
and Associates LLC, by promising an hour-
ly wage, benefits, and housing. But instead
of fulfilling his promises, Batres leveraged
deportation threats against his workers to
coerce them into working exceedingly long
hours for very little pay. He offered workers
substandard housing with no heating or hot
water, failed to provide the workers with ade-
quate safety protection, and did not purchase
legally-required workers’ compensation in-
surance. As articulated in the criminal com-
plaint against Batres:

“Due to the risks inherent in the construction
industry, Minnesota law requires employers
to maintain workers’ compensation insurance
to provide medical care, lost income, and vo-
cational rehabilitation for injured employees.
[Batres] knew that he had made false state-
ments on his workers’ compensation policy
application denying that he had employees, so,
when workers began to suffer injuries he told
them not to seek medical attention and not to
report the injuries. [Batres| told his workers
that if they reported their injuries, they and
their coworkers would lose their jobs. He also
told them that they would be deported for ille-
gally working in the United States.”””

There is a human
rights crisis in the
Minneapolis-St.
Paul construction
industry.

Labor Trafficking

Labor trafficking occurs when an employer
compels a worker - using force, fraud, or coercion
- to perform labor that is involuntary. Construction
is widely known to be a high-risk industry for labor
trafficking in the US and globally.'®

Construction workers’ vulnerability to labor
trafficking is exacerbated by the industry’s
practices in the non-union sector. Constant
downward cost pressure creates a demand for
cheap labor, which consequently leads to various
forms of labor abuse, including, in the extreme,
trafficking. Furthermore, the widespread use of
sub-contracting makes it difficult to identify and
hold perpetrators of labor abuse accountable and
creates an environment of impunity for abusive
employers. Some of the largest and most-respected
developers in the industry have been enriched
at the expense of trafficked workers, but they set
up a complex labor chain which allows them to
claim ignorance of these grave conditions on their
worksites, despite the stream of repeat violations.

Perpetrators of trafficking use different forms of
coercion, including withholding wages, failing to
pay workers for all hours worked or for overtime,
denying workers rest or meal breaks, or denying
a worker’s right to medical care after a workplace
injury, to name a few. Because many construction
workers in the US are immigrants, many of whom
are undocumented, threatening to report workers
to immigration officials or law enforcement
is a common and especially powerful form of
coercion,’ as was made evident in the case against
Ricardo Batres in 2018.



I1l. Toward Worker-driven Social
Responsibility

There is a human rights crisis in the Minneapolis-
St. Paul construction industry. It is important to
note that the labor abuses and case studies detailed
above do not occur in a vacuum. Rather, they thrive
at the nexus of workers’ intersecting vulnerabilities
and a setting in which workers can be exploited with
impunity. However, workers in other industries
have developed an approach that, if carefully
adapted, may effectively protect the human rights
of construction workers in the Twin Cities.

Under the Worker-driven Social Responsibility
(WSR) model, corporations at the top of product
supply chains or labor contracting chains adopt
legally-binding standard-setting agreements with
a human rights organization that require those
corporations to impose market consequences on
suppliers who violate workers’ rights.?’ In doing

so, WSR agreements harness immense purchasing
power so that workers are empowered to enforce
workplace standards without fear of retaliation,
including genuine independent investigations
and complaint resolution. The WSR model also
requires companies at the top of the supply chain
to pay to help change the conditions that they
helped create at the bottom. The structure of WSR
is designed by the very workers whose rights are at
risk and is intended to end the abuse and poverty
those workers face.

To date, the two most widely known WSR successes
are the Accord on Fire and Building Safety in
Bangladesh and the Fair Food Program (FFP) in the
US. These programs offer proof that supply chains
can offer dramatically better labor conditions. In
the wake of factory fires and building collapses
killing garment workers by the hundreds, the
Bangladesh Accord offers an impressive example

-

CTUL member and construction worker, Adalid Zavala, speaking on a
_’ march to demand justice for construction workers
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The experiences of WSR programs to
date provide valuable proof that such an
approach would raise the floor across the
Twin Cities construction industry - for both

union and non-union workers.

in both scale and impact. The agreement covers
more than two million workers, the majority
of whom are women, and has compelled the
implementation of more than 100,000 safety
renovations (from installation of fire doors to
strengthening of substandard structural columns)
across more than 1,600 factories. The design and
implementation of the Accord was spearheaded
by global and national unions as well as NGOs and
demonstrates how WSR and collective bargaining
can form a complementary strategy.

In U.S. agriculture, the Fair Food Program offers a
forceful illustration of the power of the WSR model
to generate comprehensive change across every
aspect of the work environment. The FFP has
transformed the tomato sector along the East Coast
for 35,000 workers. Under the FFP, workers receive
peer-to-peer education on enforceable rights and
raise complaints that are resolved within weeks by
a third-party monitoring organization dedicated
to this purpose. Sexual violence, wage theft, forced
labor and the most dangerous conditions have been
virtually eliminated; compensation for workers
has risen dramatically; and the work environment
is recognized as the best in U.S. agriculture.

There are many components of an effective WSR
program, and each application of the model must
be tailored to a particular industry and workplace

context. Construction workers in the Twin Cities
have worked closely with CTUL, the WSR Network,
and other national and local experts to build a
standard-setting and monitoring program in
construction - the Building Dignity and Respect
Standards Council (BDC). For such an approach
to deliver its intended results in the highest risk
sectors of the Twin Cities construction industry,
developers of single- and multi-family residential
projects must adopt legally binding standard-
setting agreements to:

* Ensure that workers on their projects enjoy
safe and dignified conditions

* Ensure that workers on their projects
have effective mechanisms to enforce their
rights, including independent monitoring
and the ability to complain without fear of
retaliation

* Hold contractors and sub-contractors
responsible for non-compliance through
meaningful market consequences

The experiences of WSR programs to date provide
valuable proof that such an approach would raise
the floor across the Twin Cities construction
industry - for both union and non-union workers.
Indeed, development does not need to incentivize
the abuse and impoverishment of the industry’s
most vulnerable workers. The WSR model offers
another path.
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